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Introduction

‘Governments must do all they can to ensure that children are protected from all
forms of violence, abuse, neglect and bad treatment by their parents or anyone
else who looks after them.

(Article 19, United Nations Convention of the Rights of the Child')

1. This guidance forms the third part of the Included, Engaged and Involved guidance series
and replaces the existing guidance on physical intervention and seclusion within Part 2:
preventing and managing school exclusions. Its purpose is to improve child or young
person’s learning experiences by outlining best practice in:

e promoting positive relationships, behaviour and wellbeing;

e minimising the use of restraint and seclusion and eliminating their misuse;

e ensuring children and young people’s rights are understood, respected and taken
account of in all decisions around the use of physical intervention.

2. This non-statutory guidance applies to education authority, grant-aided and independent
schools in Scotland. There is an expectation that education authorities, the managers of
grant-aided schools and the proprietors of independent schools will use this guidance to
review and revise existing local policies and procedures on physical intervention. These
“education providers” should ensure all staff are aware of this guidance and the local
policy on physical intervention, which should include details of how the use of restraint
will be minimised.

3. The guidance introduces new definitions for physical intervention, restraint and
seclusion. These are set out in Annex B.

4. The guidance promotes good practice in ensuring all children and young people are safe
and protected within a nurturing environment where additional support needs are well
understood and provided for. The guidance outlines the preventative approaches that
should be in place to minimise the use of restraint. Where restraint is used, the guidance
offers best practice advice on rights-based decision making and the necessary safeguards
that must be in place to ensure lawful practice and protect the wellbeing of children and
young people and staff. The guidance reflects education providers’ duty of care to
children and young people in relation to their health, safety and wellbeing. Finally, the
guidance offers advice on post-incident support for children and young people and
others involved and outlines expectations for recording, monitoring and reporting the
use of physical intervention.

5. The guidance contributes to the delivery of the Scottish Government’s national
outcomes for children and young people, education, health and human rights?. In all

1 National Performance Framework - National Outcomes
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https://nationalperformance.gov.scot/national-outcomes
https://www.unicef.org.uk/wp-content/uploads/2019/10/UNCRC_summary-1_1.pdf

10.

11.

12.

circumstances, it is important that the principles of preventative practice outlined, in this
guidance, as part of a restraint reduction approach, are applied.

The need to minimise the use of restraint

Education providers should ensure that restraint is only used as a last resort, to prevent
harm, with the minimum necessary force, and for the minimum necessary time.

Minimising the use of restraint in schools is possible. An example of a school’s journey
away from the use of restraint is included on the national improvement hub?

The need for the UK to “adopt appropriate measures to eradicate the use of restraint for
reasons related to disability within all settings” was noted by the UN Committee on the
Rights of Persons with Disabilities in 20173.

The Children and Young People’s Commissioner Scotland’s “No Safe Place” report?,
published in 2018, highlighted inconsistencies in the definitions of restraint and
seclusion in local policy and practice, and a lack of a standard approach for recording
incidents. The importance of addressing the children’s rights implications of restraint in
Scotland’s schools was again highlighted within ENABLE Scotland’s “In Safe Hands?”
Campaign’. In both reports, children and young people highlighted the trauma they
suffered as a result of restraint in school. It was also highlighted that children and young
people with additional support needs are more vulnerable to the inappropriate use of
restraint.

In 2019, the Equality and Human Rights Commission published their Human Rights
Framework for Restraint®, which sets out advice for policy makers on the human rights
implications of restraint for service delivery.

In February 2020, the Independent Care Review published seven reports forming the
Promise’, which includes the following commitment:

“Schools in Scotland must also not exacerbate the trauma of children by imposing
consequences for challenging behaviour that are restrictive, humiliating and
stigmatising. This includes seclusion or restraint...”

Similarly, the Additional Support for Learning Review, published in June 2020,
emphasises that “early intervention and preventative approaches reduce the need to
consider exclusion, physical intervention and seclusion...”®

2 A leadership blueprint to eliminating the use of physical intervention and seclusion from a school setting |
Research | National Improvement Hub (education.gov.scot)

3 Concluding observations on the initial report of the United Kingdom of Great Britain and Northern Ireland
(2017), 37 (a).

4 No Safe Place: Restraint and Seclusion in Scotland’s Schools

5 Enable Scotland In Safe Hands Campaign

6 EHRC - Human Rights Framework for Restraint

"The Promise - education

8 Review of additional support for learning implementation: report - gov.scot (www.gov.scot), p53
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https://education.gov.scot/improvement/research/a-leadership-blueprint-to-eliminating-the-use-of-physical-intervention-and-seclusion-from-a-school-setting
https://education.gov.scot/improvement/research/a-leadership-blueprint-to-eliminating-the-use-of-physical-intervention-and-seclusion-from-a-school-setting
https://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2FPPRiCAqhKb7yhspCUnZhK1jU66fLQJyHIkqMIT3RDaLiqzhH8tVNxhro6S657eVNwuqlzu0xvsQUehREyYEQD%2BldQaLP31QDpRcmG35KYFtgGyAN%2BaB7cyky7
https://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2FPPRiCAqhKb7yhspCUnZhK1jU66fLQJyHIkqMIT3RDaLiqzhH8tVNxhro6S657eVNwuqlzu0xvsQUehREyYEQD%2BldQaLP31QDpRcmG35KYFtgGyAN%2BaB7cyky7
https://cypcs.org.uk/wpcypcs/wp-content/uploads/2020/02/No-Safe-Place.pdf
https://www.enable.org.uk/insafehands/
https://www.equalityhumanrights.com/en/publication-download/human-rights-framework-restraint
https://thepromise.scot/assets/UPLOADS/DOCUMENTS/2020/10/The%20Promise%20Education%20Briefing%20Autumn%202020.pdf
https://www.gov.scot/publications/review-additional-support-learning-implementation/

13. This guidance seeks to address these issues and provide clarity on best practice for
Scotland’s schools.

Children and young people’s human rights

14. The United Nations Convention on the Rights of the Child (UNCRC)® sets out the
fundamental rights of all children and young people. The Scottish Government is
committed to protecting the rights of children and young people and remains committed
to the incorporation of the UNCRC into Scots law to the maximum extent possible as
soon as practicable. While the Supreme Court judgment relating to the United Nations
Convention on the Rights of the Child (Incorporation) (Scotland) Bill'® means that the Bill
cannot receive Royal Assent in its current form, the Scottish Government is urgently and
carefully considering the most effective way forward for this important legislation. The
majority of work in relation to implementation of the UNCRC is continuing.

15. The UNCRC forms the basis of our national approach for supporting children, Getting it
right for every child (GIRFEC). The use of restraint on children and young people has
significant implications for their human rights, in particular with respect to:

e Article 2 (non-discrimination)

e Article 3 (the best interests of a child)

e Article 12 (respect for the views of the child)

e Article 19 (protection from violence, abuse and neglect)
e Article 23 (children with a disability)

e Article 24 (health and health services)

e Article 28 (right to education)

e Article 29 (aims of education)

e Article 37 (inhumane treatment and detention)

e Article 39 (recovery from trauma and reintegration)

16. Legal safeguards are also be found in the European Convention on Human Rights
(“ECHR”, which is incorporated into Scots law by the Human Rights Act 1998). In
particular:

e Article 3: Freedom from torture and inhuman or degrading treatment!!
e  Article 5: Right to liberty and security*?

e Article 8: Respect for private and family life, home and correspondence??
e  Article 14: Protection from discrimination*

9 OHCHR | Convention on the Rights of the Child

10 Reference by the Attorney General and the Advocate General for Scotland — United Nations Convention on
the Rights of the Child (Incorporation) (Scotland) Bill [2021] UKSC 42.

11 Article 3: Freedom from torture and inhuman or degrading treatment | Equality and Human Rights
Commission (equalityhumanrights.com)

12 Article 5: Right to liberty and security | Equality and Human Rights Commission (equalityhumanrights.com)
13 Article 8: Respect for your private and family life | Equality and Human Rights Commission
(equalityhumanrights.com)

14 Article 14: Protection from discrimination | Equality and Human Rights Commission
(equalityhumanrights.com)
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https://www.ohchr.org/en/professionalinterest/pages/crc.aspx
https://www.supremecourt.uk/cases/uksc-2021-0079.html
https://www.supremecourt.uk/cases/uksc-2021-0079.html
https://www.equalityhumanrights.com/en/human-rights-act/article-3-freedom-torture-and-inhuman-or-degrading-treatment
https://www.equalityhumanrights.com/en/human-rights-act/article-3-freedom-torture-and-inhuman-or-degrading-treatment
https://www.equalityhumanrights.com/en/human-rights-act/article-5-right-liberty-and-security
https://www.equalityhumanrights.com/en/human-rights-act/article-8-respect-your-private-and-family-life
https://www.equalityhumanrights.com/en/human-rights-act/article-8-respect-your-private-and-family-life
https://www.equalityhumanrights.com/en/human-rights-act/article-14-protection-discrimination
https://www.equalityhumanrights.com/en/human-rights-act/article-14-protection-discrimination

17.

18.

19.

20.

Furthermore, the provisions of the Equality Act 2010 (“the 2010 Act”) and the United
Nations Convention of the Rights of Persons with Disabilities are directly relevant to
practice in this area (see Annex C).

These rights provide the framework upon which the best practice advice included within
this guidance is based.

Guiding principles

Reflecting children’s human rights, and the nurture principles®>, the key principles that
should guide all policy and practice in relation to the use of physical intervention in
schools and other education settings are:

e all behaviour is communication and a child or young person’s distressed behaviour
may indicate unmet needs. All efforts should be made to understand and address
those needs.
all children and young people have a right to have their views sought and taken into
account.
all children have the right to be cared for, protected from harm and grow up in a safe
environment in which their rights are respected and their needs met.
restraint should not be viewed as, or become, routine practice in schools. It should
not form part of any behaviour, education or care plan. It should only be used:

o  within a culture that prioritises positive relationships, behaviour, wellbeing,
and planned preventative approaches;
o toavert an immediate risk of injury to the child or young person, or to others,
where no less restrictive option is viable (i.e. as a last resort);

for the shortest time necessary and in the safest, least restrictive manner;

by those who are trained;

with care; and

where they do not degrade, punish or deprive a child or young person of their

liberty.

0 O O O

Universal and targeted support

All staff have a responsibility to know and respond to the needs of the children and
young people in their care; to promote and support their wellbeing and their readiness
to learn. This forms the basis of the universal and targeted school-based support
provided in mainstream and specialist education settings.

15 Applying Nurture as a Whole School Approach, p.12
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https://education.gov.scot/media/2cbbaekj/inc55applyingnurturingapproaches120617.pdf

21. Getting it right for every child (GIRFEC) values and principles?®, the National Practice
Model'” and the SHANARRI wellbeing indicators'® provide the framework that enables
the delivery of safe, positive nurturing learning environments where all children and
young people are included, engaged and involved. The framework enables the joined-up
needs-based assessment, planning, implementation and review of support for children
and young people, and helps prioritise early and staged interventions to support
children and young people’s wellbeing. This framework is complemented by the
provisions of the Education (Additional Support for Learning) (Scotland) Act 2004 (“the
2004 Act”) and the statutory Code of Practice®®, which further enables children and
young people to receive the support they need to benefit from their education.

22. Education providers also have duties to make reasonable adjustments for children and
young people under the 2010 Act. The reasonable adjustments duty under the 2010 Act
is anticipatory in nature, requiring forward planning based on what may be needed for
the child or young person. The Education (Disability Strategies and Pupils' Educational
Records) (Scotland) Act 2002 also includes duties for education providers to develop and
publish accessibility strategies to increase children and young people’s access to the
curriculum, access to the physical environment of schools and improve communication
with children and young people with disabilities.

Prevention

23. Itis recognised that for some children and young people, particularly those with
complex additional support needs, some forms of physical intervention can play an
important role in supporting their physical wellbeing. Examples include the provision of
postural support, headrests and the use of moving and handling equipment such as
hoists and mobility aids. In such cases, the form of physical intervention should be part
of an agreed plan and efforts should focus on ensuring its use is always safe,
proportionate and non-discriminatory, rather than preventing its use. Similarly, some
forms of non-restrictive physical intervention play an important role in supporting
children at an early stage of development. Examples include giving a young child a hug if
they are upset or a helping hand if they have fallen over. Further advice on these
considerations is included within the section on physical intervention.

24. Where physical intervention involves the use of any form of restraint, education
providers must take active steps to minimise its use and eliminate its misuse. We explain
what we mean by this type of physical intervention at paragraph 49 in this guidance.
This section outlines how the use of preventative approaches can contribute towards
this aim. The focus is on creating a positive whole school ethos that promotes positive
relationships, behaviour and wellbeing, based on robust assessment and planning

16 Getting it right for every child (GIRFEC): GIRFEC principles and values - gov.scot (www.gov.scot)
17 GIRFEC National Practice Model - gov.scot (www.gov.scot)

18 Getting it right for every child (GIRFEC): Wellbeing (SHANARRI) - gov.scot (www.gov.scot)

19 Supporting children's learning: code of practice (revised 2010) - gov.scot (Www.gov.scot)
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https://www.gov.scot/policies/girfec/principles-and-values/
https://www.gov.scot/publications/girfec-national-practice-model/
https://www.gov.scot/policies/girfec/wellbeing-indicators-shanarri/
https://www.gov.scot/publications/supporting-childrens-learning-code-practice-revised-edition/

25.

26.

27.

28.

processes. An example of a school’s journey away from the use of restraint is included
on the national improvement hub?°,

All behaviour is communication and distressed behaviour in a child or young person may
indicate an unmet learning or wellbeing need or a child or young person experiencing a
stressor too great for them to manage. Disabled children may display behaviours related
to their disability over which they cannot exercise control. The purpose of preventative
approaches is to understand their needs and, where possible, meet those needs.
Preventative approaches form part of the provision that schools may be required to
make for children and young people under "the 2004 Act” and/or reasonable
adjustments under the 2010 Act. Where a child or young person is beginning to
evidence distress in an educational context, an assessment of their needs should be
undertaken with the aim of preventing the behaviours occurring over time.

Getting it right for every child and additional support for learning

The Getting it right for every child (GIRFEC) framework is central to the successful
implementation of preventative approaches. Where there is a likelihood of a child or
young person becoming distressed in their learning environment, or where that has
previously occurred, schools should use the GIRFEC framework to put in place individual
preventative support. In line with the current framework, agreed preventative
approaches should feature in or link to any plan - Child’s Plan, Coordinated Support Plan
and/or an educational support plan (Personalised Learning Plan or an Individualised
Educational Programme as part of additional support for learning provision).?* Where a
Child’s Planis in place the Lead Professional will play an important role in agreeing
preventative approaches. Where a Coordinated Support Plan is in place, specific text
should usually be included setting out preventative measures as part of the support
required for the child or young person. In these circumstances all agencies as well as
children and young people, parents and carers should agree to the approach.

All support, including preventative support, should be kept under regular review to
ensure its effectiveness.

Trauma-informed approaches are key to the success of preventative approaches as
these are generally in keeping with whole school approaches, such as ‘Nurture as a
Whole School Approach’. They help to build an understanding of children and young
people’s development and how stress and adversity can impact on how they present
and what they might need in an educational setting. Information on how schools might
embed trauma-informed approaches are available on the national improvement hub?2.

20 o leadership blueprint to eliminating the use of physical intervention and seclusion from a school
setting | Research | National Improvement Hub (education.gov.scot)

21 Additional support for learning: statutory guidance 2017 - gov.scot (www.gov.scot), Chapter 5
22 Nurture and trauma-informed approaches: A summary of supports and resources | Learning resources |
National Improvement Hub (education.gov.scot)
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https://education.gov.scot/improvement/research/a-leadership-blueprint-to-eliminating-the-use-of-physical-intervention-and-seclusion-from-a-school-setting
https://education.gov.scot/improvement/research/a-leadership-blueprint-to-eliminating-the-use-of-physical-intervention-and-seclusion-from-a-school-setting
https://www.gov.scot/publications/supporting-childrens-learning-statutory-guidance-education-additional-support-learning-scotland/documents/
https://education.gov.scot/improvement/learning-resources/nurture-and-trauma-informed-approaches-a-summary-of-supports-and-resources/
https://education.gov.scot/improvement/learning-resources/nurture-and-trauma-informed-approaches-a-summary-of-supports-and-resources/

29.

30.

31.

32.

33.

34.

Preventative approaches in any Child’s Plan should focus on what may be implemented
with the goal of preventing distressed behaviour occurring, rather than focussing solely
on approaches to be used when it does.

As outlined in the GIRFEC and additional support for learning policy frameworks, children
and young people and their parents or carers should be actively involved in the
development of preventative approaches to distressed behaviour. Schools can also draw
upon specialist support through the input of educational psychologists and allied health
partners such as counsellors, clinical psychologists, speech and language therapists,
occupational therapists, Skills Development Scotland and the child or young person’s
social worker, where appropriate. Schools can also make formal requests for support to
other agencies under the 2004 Act?3. Where such a request is made, it must be complied
with by the other agency, except in limited circumstances.

The effectiveness of preventative approaches should be kept under constant

review. Planned supports should be based on up-to-date risk assessments, an analysis of
occurrences of distress and knowledge of the child or young person’s additional support
needs. It is expected that all staff working with a child or young person should be aware
of, consistently apply and provide feedback on the agreed preventative approaches
included within any Child’s Plan.

In line with their duties?* to support children and young people’s transitions, education
authorities should share any agreed preventative approaches outlined in a child’s plan
with relevant staff, ahead of key transition points. This is particularly important following
periods of home learning during the Covid-19 pandemic and in major transitions such as
moving to primary and secondary schools. The Association for Real Change principles
outline best practice in this area®.

Positive relationships, behaviour and wellbeing

Building positive relationships is one of the fundamental values and skills expected of
teachers. This is reflected within the General Teaching Council for Scotland’s (GTCS)
Professional Standards?®. The value placed on building positive, respectful and
supportive relationships between all members of the school community will also play an
important role in shaping a school’s culture and children and young people’s experience
of learning. Building positive relationships forms a key part of curricular learning in
health and wellbeing and existing strategies to promote school connectedness,
resilience, inclusive culture and the development of children and young people’s social
and emotional competences.

The ability to build and maintain relationships to support wellbeing and learning are part
of the GTCS, Scottish Social Services Council and CLD Standards Council Scotland
professional standards. A number of resources that teachers and school staff can use to

23 Additional support for learning: statutory guidance 2017 - gov.scot (www.gov.scot), Chapter 3
24 Additional support for learning: statutory guidance 2017

2> Principles of Good Transitions 3 — ARC Scotland

26 professional Standards for Teachers - The General Teaching Council for Scotland (gtcs.org.uk)
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https://www.gov.scot/publications/supporting-childrens-learning-statutory-guidance-education-additional-support-learning-scotland/pages/4/
https://www.gov.scot/publications/supporting-childrens-learning-statutory-guidance-education-additional-support-learning-scotland/pages/7/
https://arcscotland.org.uk/resources/publications/principles-of-good-transitions-3/
https://www.gtcs.org.uk/professional-standards/professional-standards-for-teachers/

35.

36.

37.

38.

build positive relationships and support children and young people’s mental wellbeing
are available on the National Improvement Hub?’.

The process of child or young person participation in decision making is important for
building respectful and trusting relationships and a culture where their views are
listened to and acted upon. It also helps to develop, through practice, children and
young people’s capacity for decision making in general, and aid learner participation in
decisions about their wellbeing and life choices. It is important to allow children and
young people to make decisions, as far as possible, about their environment, their
support and any preventative approaches. Children and young people will often be able
to offer a unique insight and perspective into the types of preventative approaches and
tools, which best assist them when they are distressed.

Children and young people with specific communication support needs may require a
range of appropriate evidence-based approaches to enable them to become actively
involved in decision making. This may involve the use of visual supports, the benefits of
which are discussed in the ‘Can Scotland be Brave? Incorporating UNCRC Article 12 in
Practice’ report?®. The Lundy Checklist of Participation?® may be a helpful starting point
in assessing approaches for participation.

It is recognised that children and young people can build strong and trusting
relationships with individual members of staff, who can help them during times of
distress. The names of any preferred contact (and where possible, substitute support)
should be included in any Child’s Plan. Leadership teams should continue to be alert to
the potential for distress caused by the absence of any staff member who normally
supports a child or young person. For children and young people at risk of significant
distress, schools should work towards having a small number of adults that the child or
young person progresses to feeling safe with. This will help reduce dependency on one
member staff and help with continuity of support.

Where distress has led to a relationship breaking down, or following the use of restraint,
restorative approaches; where implemented well, and where all of those involved are in
a state to be able to engage in this, can be used to help repair this rupture. Itis
important that restorative approaches only take place at a time when the child or young
person feels able to engage in them. This is not usually immediately following the use of
restraint.

27 positive mental wellbeing - resources to support children and young people
28 Can Scotland be Brave — Incorporating UNCRC Article 12 in practice
2% The Lundy Checklist of Participation
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https://education.gov.scot/improvement/learning-resources/resources-for-school-staff-to-support-positive-mental-wellbeing-of-children-and-young-people/
https://www.gov.scot/publications/scotland-brave-incorporating-uncrc-article-12-practice/
https://ec.europa.eu/info/sites/info/files/lundy_model_of_participation.pdf

39.

40.

41.

42.

43.

Leadership and culture of a school

A school’s culture, ethos and values are fundamental to promoting positive relationships,
behaviour and wellbeing®°. An inclusive ethos where everyone’s contribution is valued
and encouraged should be promoted. The review of additional support for learning
implementation (2020) found that positive school cultures develop where the key
conditions for implementation are in place:

e values-driven leadership;

e an open and robust culture of communication, support and challenge - underpinned
by trust, respect and positive relationships;

e resource alignment, including time for communication and planning processes; and

e methodology for delivery of knowledge learning and practice development, which
incorporates time for coaching, mentoring, reflection and embedding into practice3!.

It is recognised that these conditions are evident in many schools. Nevertheless, all
schools may benefit from considering their individual culture and ethos in light of the
above points; in particular, reflecting on whether there are any remaining barriers to
achieving or maintaining the key conditions set out above.

Highly effective leadership at all levels is key to ensuring the highest possible standards
and expectations around the use of preventative approaches and restraint reduction are
shared across schools. Highly effective leaders are best placed to improve outcomes for
children and young people. They can drive further improvement, by ensuring that key
information on preventative approaches and restraint reduction is cascaded throughout
the school, by working collegiately with staff and collaborating across boundaries to
engage positively the entire learning community.

The information gathered in the standard dataset for recording and monitoring physical
intervention at school and education authority level, in combination with the ‘How Good
is Our School? (4t edition) self-evaluation framework’3?, will support reflective
discussion and constructive challenge of current practice.

Assessment

As part of a Getting it right for every child approach, care is required in order to
proactively meet children and young people’s physical, neurodevelopmental, sensory,
emotional and communication needs. This is particularly important where additional
support is required with speech and language communication or where a child or young
person cannot communicate what they want or need verbally. In such circumstances,
extra care and assessment is required to develop an effective non-verbal method of
communication with the child or young person to allow learning, and the learning
environment, to be tailored to meet their individual needs.

30 Developing a positive whole school ethos and culture: relationships, learning and behaviour - gov.scot

!WWW.gOV.SCOtl

31 page 27, Review of Additional Support for Learning Implementation (June 2020):
https://www.gov.scot/publications/review-additional-support-learning-implementation/

32 How good is our school? - HGIOS 4 | Self-evaluation | National Improvement Hub (education.gov.scot)
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https://www.gov.scot/publications/developing-positive-whole-school-ethos-culture-relationships-learning-behaviour/documents/
https://www.gov.scot/publications/developing-positive-whole-school-ethos-culture-relationships-learning-behaviour/documents/
https://www.gov.scot/publications/review-additional-support-learning-implementation/
https://education.gov.scot/improvement/self-evaluation/HGIOS4

44,

39.

40.

41.

If a child or young person can communicate (verbally or non-verbally) and their physical,
neurodevelopmental, sensory and emotional needs can be met, distressed behaviour is
less likely to occur. In addition, when children are extremely stressed, their ability to
express themselves appropriately diminishes, and those supporting them need to be
mindful of trying to understand what the behaviour is communicating in that moment.
For example, defiance and refusal may be a function of anxiety due to an over-
stimulating learning environment or a fear of a change.

In order to best understand whether a child or young person may be experiencing
sensory integration difficulties, a trauma trigger or, for example, stress due to the
cognitive load of the task being too high, a functional analysis of the distressed
behaviour(s) should form a part of the assessment of the child or young person’s
additional support needs.

Parents and carers, who are likely to have years of experience of effective
communication with their child are a valuable source of advice. The communication
passport33 can be a useful tool in recording and sharing parental views and experience in
communicating with their child. Visiting health professionals and partner services often
hold valuable information and can help staff build positive and effective communication
with children and young people.

Positive learning environments

When considering preventative approaches, thought should be given to the potential
impact of the physical learning environment. As part of a nurturing approach to practice,
the learning environment offers a safe base. Careful consideration should be given to
ways in which the school estate aids the delivery of a positive learning environment; one
that supports child or young person’s learning and wellbeing, engenders a sense of
safety, encourages participation and reduces stress. In particular, consideration should
be given to:

e classrooms and common areas that are not over-stimulating;
e spaces that children and young people can choose to access themselves if they find

this helpful (including an individualised safe space), which may also include safe
opportunities to move freely around, should this be supportive to the child or young
person. This should not include lockable spaces such as toilets;

e quieter spaces that can be used to facilitate positive child or young person

participation and decision making or where additional communication support may
be required;

e spaces that can facilitate both low- and high-stimulus activity to support any specific

sensory needs; and

e inline with the development and implementation of accessibility strategies, any safe

spaces that may become associated with physical intervention should be assessed to
ensure they do not increase, rather than reduce, the stress levels of children and
young people and associations of shame or stigma.

33 Practice exemplars - communication passports
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42.

43.

44,

45,

Co-regulation to de-escalate in the moment

In the context of whole school approaches to relationships and behaviour and the
practice outline above, there will still be situations where a child or young person
requires support from adults to regulate their emotions, behaviours and stresses. Some
children, over time and with support, will be able to self-regulate when they are
distressed, but some children and young people with complex additional support needs,
and younger children, will require support from adults to “co-regulate”. Both
approaches are closely linked and share the same aim of de-escalating emotions,
behaviours or stresses in the moment.

Children and young people, their parents or carers and all staff involved in supporting
them should be actively involved in agreeing de-escalation and co-regulation
approaches, which should be subject to regular review. All staff working with the child or
young person, including pupil support assistants and supply teachers, should be
informed of the approaches agreed in the plan to enable them to respond appropriately.

The same stages of individualised needs-based assessment, planning, implementation
and review should be followed when agreeing de-escalation and co-regulation strategies.
These may differ greatly from child to child, in response to assessed need, but the
principles outlined below are likely to be helpful.

The least restrictive approach to supporting a child or young person whose stress levels
are rising is to use de-escalation strategies. The use of de-escalation should always be
considered as a first response. De-escalation is most effective when planned and tailored
to the individual child or young person. However, de-escalation strategies can still be
used when unplanned. Principles of de-escalation include:

e communicating in a calm, non-judgemental and non-threatening manner;

e maintaining a quiet sensory environment by speaking in a quiet voice, reducing the
number of people present, noise and if possible, reducing lighting;

e giving the child or young person time to de-stress;

e distraction in the moment where this is helpful to the child or young person;

e an activity or movement break that supports self-regulation;

e time with a trusted adult or time alone, with an adult in close proximity (within sight
and hearing) if the child or young person identifies that this is helpful to them;

e respecting their personal space at all times, by maintaining a suitable distance;

e being mindful of open and engaged body language, facial expressions and tone of
voice (and not speaking, when appropriate);

e identifying what would be most helpful to them; and

e accommodating, where possible, any previously agreed strategies or unplanned
requests that de-escalate, including a pupil-led withdrawal.
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46.

47.

48.

49.

50.

More information on de-escalation is available on the National Improvement Hub3*.

The use and effectiveness of de-escalation should be kept under review and any child’s
plan must be promptly updated following any incident with what was found to be
helpful.

Unplanned use and duty of care

It is recognised that despite the most thorough planning, distressed or unsafe behaviour
may still occur unexpectedly, with no plan in place. In such circumstances, staff should
use the least restrictive option available to them to support the child or young person to
regulate their emotions or behaviour and reduce any risk of injury (see duty of care,
Annex C). Knowledge of the Principles of de-escalation (para 45 above) will assist staff to
respond. The use of unplanned de-escalation or co-regulation should be reviewed and
recorded within any child’s plan to inform the assessment, planning and implementation
of agreed preventative approaches in future.

Physical intervention

Definition of physical intervention:

”A physical act carried out with the purpose of influencing, modifying or preventing
the actions of a child or young person. Physical intervention includes direct physical
contact and actions affecting the movement of a child or young person.”

The use of physical intervention

The term physical intervention includes a wide range of practices (see Annex B): from
non-restrictive support to restraint, which carries a risk of injury as well as having
significant human rights and wellbeing implications. An example of an action affecting
the movement of a child or young person would be a member of staff asking a child or
young person to move to another space (i.e. staff-led withdrawal). Physical intervention
can also be used in a variety of ways; from being an agreed support as part of a child’s
plan to decisions taken following a dynamic risk assessment in an emergency situation.
Common factors in all of these decisions are the best interests of the child or young
person and the duty of care education providers have to protect them and others from
harm. This section outlines the different types of physical intervention that may be
encountered in schools and the key considerations and safeguards that should
determine their use.

34 The Compassionate and Connected Classroom: A health and wellbeing curricular resource for upper primary
| Learning resources | National Improvement Hub (education.gov.scot)
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51.

52.

53.

54.

55.

Non-restrictive physical intervention

Physical contact between a member of staff and a child or young person for the purpose
of education, communication, providing aid, reassurance or comfort where there is no
element of restriction would not be considered restraint. An example may include giving
a young child a hug if they are upset or a helping hand if they have fallen over. Non-
restrictive contact may also be an important part of communicating with children and
young people with complex speech and language communication needs. Such contact
must always be in line with the principles of safeguarding and child protection; their use
does not need to be recorded.

Considerations for using non-restrictive physical intervention are as follows:

The level and form of contact would be determined by a dynamic risk assessment of
the child or young person’s education or wellbeing needs.

Some children and young people may find physical contact with other people to be
an additional and unnecessary cause of stress.

For many children and young people this will form part of sensory integration and
sensory learning programmes to support them to reduced sensory overload.

Such contact would not require any follow up action or recording, unless any
wellbeing concerns are identified, first aid is administered or there are any
safeguarding or child protection concerns.

Pupil-led withdrawal

Definition of pupil-led withdrawal:

"Where a child or young person temporarily moves away, at their request, from a
situation which they are finding challenging to a place where they have a better
chance of regulating their emotions and behaviour.”

A pupil-led withdrawal can be reactive, in response to an unexpected situation, or part
of a planned approach. The child or young person is not prevented from leaving the
space to which they have gone. It is therefore not considered a restraint and does not
need to be recorded for the education providers’ monitoring purposes, but should be
documented within the establishment and added to any child’s plan.

Considerations for using pupil-led withdrawal:

e The child or young person’s wishes must be taken into account and, where possible,
accommodated.

e The child or young person may have previously agreed safe spaces that they can
withdraw to in their plan. This could be any safe and comfortable space (indoors or
out) on the school campus.

e For some children and young people, a physical activity, such as a walk, may be more
beneficial than calm space.
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e Any planned use of pupil-led withdrawal must be fully documented as an integrated
part of any child’s plan, including a Co-ordinated Support Plan, describing the reasons
and likely situations arising for use. If agreed, all staff should be made aware.

e The child or young person and their family should be active participants in the
consideration of and planning for the use of pupil-led withdrawal.

e Arisk assessment may be required to determine whether pupil-led withdrawal is a
safe approach for the individual child or young person, should this become a
recognised support. For example, this may not be a suitable option for a child or
young person who is prone to running away.

56. Safeguards for using pupil-led withdrawal:

57.

e Staff planning and facilitating a pupil-led withdrawal should be supported to be
trauma-informed and trauma-responsive.

e The most effective way to monitor and support a distressed child or young person is
often to be in the same room with them. There are however exceptions to this. For
example, if a child or young person asks to be left alone or the proximity of another
person is clearly distressing them, it might be more effective to allow them some
appropriate space. It is important to consider that some children and young people
may find the close proximity of other people to be an additional and unnecessary
cause of stress. This is particularly relevant for children and young people who have
previously experienced harm through relationships with adults.

e Even if not physically in the room with the child or young person, staff responsible
must remain close enough to monitor the situation, offer immediate reassurance and
support.

e The child or young person must be free to leave the space when they wish otherwise
this would be categorised as seclusion.
e The child or young person should be supported to return to their class, once they are
feeling composed, safe and ready.
e If the use of pupil-led withdrawal is considered, it is important to review the
effectiveness of this on a regular basis. Reflective questions may include:
o Does this approach offer a lower level of intrusion?
o Does it help the child or young person to calm more effectively than other
strategies?
o Does it offer improved safety for those around?

Restraint

Definition of restraint:

”An act carried out with the purpose of restricting a child or young person’s movement,
liberty and/or freedom to act independently.”
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59.

60.

61.

Identifying restraint

There are many forms of restraint, which is sometimes referred to as restrictive
intervention. Restraint can involve direct physical contact (e.g. physical and mechanical
restraint) or indirect acts such as seclusion. These types of restraint are defined in more
detail below. This list is not exhaustive; it is intended to cover the types most likely to be
encountered by school staff. Should there be any doubt whether an action is restraint, it
is important to bear in mind that “the key issue is the nature of the act, not how it is
described.”3> Any act which restricts a child or young person’s freedom to move or act
could fall within the definition of restraint.

Legal framework for restraint in schools

The legal framework is outlined in Annex C.

General considerations and safeguards for using any form of restraint

While this guidance provides advice on the types of restraint most likely to be
encountered in an education setting, all of the following general considerations must be
satisfied in the event of any restraint.

e Restraint should only be used to avert immediate danger of physical injury to any
person where no less restrictive option is viable. This reflects the principle of last
resort.

e Education providers should be actively taking measures to reduce the use of restraint
on all children and young people and eliminating its use for reasons relating to
disability3e.

e The use of restraint for reasons relating to disability without evidence of reasonable
adjustments being made is unlikely to be considered proportionate.

e Restraint must never be used as a form of punishment or as a means of securing
compliance.

General safeguards for using any form of restraint:

e Wherever possible, restraint is only used by staff who have been appropriately
trained in its safe use.
e Aplanned or, in emergency situations, a dynamic risk assessment should always take
place. This should consider:
o the best interests of the child or young person;
o therisk of injury posed to the child or young person and to others;
o the age of the child or young person, physical health, additional support needs,
disability and any known experience of trauma;
o the least restrictive response available, including all viable alternatives,
including de-escalation, and the option of not intervening.

35

Human rights framework for restraint: principles for the lawful use of physical, chemical, mechanical and

coercive restrictive interventions

36 Technical Guidance for Schools in Scotland (equalityhumanrights.com), (5.40).
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e Where necessary, restraint should only be used for the shortest time and in the least
restrictive manner possible.

e There must be a rational and proportionate connection between the method,
severity and duration of the restraint, and the risk of injury posed.

e Every effort should be taken to protect the dignity of the child or young person being
restrained, including taking account of their wishes and preferences.

e The child or young person’s welfare should be closely monitored by an adult witness
not involved in applying the restraint throughout the period of restraint and action
taken to reduce the risk of injury.

e During the restraint, appropriate non-verbal communication should be used to
convey a strong sense of care and concern. Increased verbal communication should
be initiated when the child or young person is once again emotionally able to engage
in order to end the restraint as soon as possible.

e Post-restraint:

o support to the child or young person and all involved should be provided and
learning reviews should always take place following the use of restraint.

o this should always involve an immediate health, safety and wellbeing
assessment of the child or young person who was restrained and anyone else
who may have been injured. This may be led by the witness monitoring the
incident, where available, or a member of the school leadership team.

o where a child or young person has been physically injured or needs medical
assistance, this should be sought immediately from the first-aider or, if
appropriate, the relevant health service.

o any specific post-restraint support identified in the child or young person’s
support plan should be followed as soon as possible after the restraint ends.

o children and young people and staff may benefit from a learning review after
the incident to support them to process the events. However, this should only
happen when they feel composed and safe enough to participate. Additionally,
some children and young people may not be able to participate in a reflective
process due to their stage of cognitive development. See post-restraint support
and learning review section.

o ifachild or young person has been physically injured or is considered to have
suffered significant harm as a result of any form of the restraint, child
protection procedures®’ should be followed. Local disciplinary procedures may
also run parallel to the child protection investigation.

o preventative approaches must be considered following the use of restraint to
ensure restraint does not become a frequent occurrence in a child or young
person’s school life.

o if restraint is being used frequently, assessment of the child or young person’s
additional support needs and a review of the child’s plan and support should
be undertaken. Consultation with Educational Psychology teams should be
considered.

o parents and carers must be notified of the use of restraint as soon as possible
after the incident and within 24 hours of the event.

37 national-guidance-child-protection-scotland-2021.pdf, p88.
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62.

63.

64.

65.

Reporting, recording and monitoring restraint

All uses of restraint must be accurately recorded, monitored and reported (see recording
and monitoring section). Following any use of restraint, post incident support and
learning review should also take place (see post incident support and review section).

Physical Restraint

Definition of physical restraint:

“The use of direct physical force to restrict freedom of movement.”

Considerations for using physical restraint:

Physical restraint should only be used to avert immediate danger of physical injury to
any person where no less restrictive option is viable.

Physical restraint on a child or young person for any other purpose may be
considered an assault.

Physical restraint must never be used as a form of punishment or as a means of
securing compliance.

Physical restraints vary in severity, use of force and level of restrictiveness.

Children are developing physically and psychologically, making them particularly
vulnerable to harm from physical restraint.

Safeguards for using physical restraint

In addition to the general safeguards for using any restraint, the following specific
safeguards apply to the use of physical restraint.

A witness should be present to monitor the risk to the child or young person during
the use of physical restraint, while ensuring the minimum number of staff attend
that can safely support the child or young person.

All physical restraint techniques must be risk assessed before use in school and again
on their appropriateness for use on individual children or young people. Assessments
should describe any specific risks which may be associated with the use of the agreed
physical restraint techniques specified for use with any individual child or young
person and how these should be minimised. These assessments and agreed
approaches must be shared with all staff who may be required to use them.

Certain types of physical restraint carry elevated risks such as prone, supine, basket
holds, neck holds and techniques that involve the use of pain. These should not be
used as they pose a higher risk of injury to children and young people. Holding
children and young people in positions where their torso is heavily bent forward
(hyperflexion) and/or their joints are taken to the end of their range of movement
(locked out) must also be avoided.

All steps should be taken by the person or persons applying the physical restraint and
the witness monitoring, to minimise the risk of injury during the physical restraint,
including using the minimum necessary force and ending it at the earliest
opportunity possible.
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66.

67.

68.

69.

e Where it is possible and is safe for them to do so, no other children and young
people should be present when the physical restraint is occurring, for example, they
may require to be moved to another area where they will be supervised.

e Where risk assessments indicate that distressed behaviour may be exhibited by a
child or young person, a means by which a member of staff working with them can
summon immediate support should be agreed.

Mechanical restraint

Definition of mechanical restraint:
"The use of equipment to restrict freedom of movement.”

Recognising mechanical restraint

The provision of equipment that is used to increase the access to independence for
children and young people with complex additional support needs is an essential
component of an integrated health and social care service. Examples of such equipment
include postural supports, headrests, wheelchairs to assist independent mobility and
hoists to assist with moving and handling. Where the use of equipment involves an
element of restriction of movement, for example a wheelchair strap, its use could be
considered a mechanical restraint. It is therefore important that the safeguards
highlighted below are in place to ensure the safety and wellbeing of children and young
people at all times.

The use of seatbelts during transport is a precondition of safe travel. They would not be
considered a mechanical restraint within the terms of this guidance.

Safeguards for using mechanical restraints

In addition to the general safeguards for using any restraint, the use of any equipment
with a restrictive element should:

e form part of an agreed needs-based assessment, planning and implementation
process and be regularly reviewed;

e only be used in accordance with its proscribed use and in the safest least restrictive
manner;

e only be used by staff who have been appropriately trained in their safe use;

e be used with the consent of the child or young person, wherever possible;

e always be supervised.

e never be used as a form of punishment, securing compliance or as a response to
distressed behaviour;

e always be proportionate and non-discriminatory;

e be reported, recorded and monitored if its use was unplanned or was used for a
longer period of time or more frequently than prescribed.

20



70.

71.

72.

Staff-led withdrawal

Definition of staff-led withdrawal:

”Leading a child or young person away from a situation which they are finding
challenging to a place where they have a better chance of regulating their emotions
and behaviour.

The child or young person is not prevented from leaving the space they are moved to.”

Considerations for using staff-led withdrawal:

Staff-led withdrawal is a restraint if:

o it takes place against a child or young person’s will;

o the child or young person is prevented from re-joining their peers.
Although initiated by staff, staff-led withdrawal can involve the consent of the child
or young person, who may become responsive when they are engaged and able to
participate in the decision of moving to another location or space. In these
circumstances, staff-led withdrawal is not considered restraint.
Staff-led withdrawal without the consent of the child or young person involved
should only be used to avert immediate danger of physical injury to any person
where no less restrictive option is viable.
Withdrawal may be used as an alternative to seclusion. In some circumstances, it
may be more appropriate for other children and young people to leave the learning
environment so that it is less stressful for the distressed child or young person.
The child or young person should be moved to a space that will help them regulate.
This may involve undertaking a specific activity in this space. Both the space and the
activity may be an agreed part of any child’s plan.
A staff-led withdrawal can be used in response to an unexpected situation, or part of
an agreed approach in any child’s plan.

In addition to the general safeguards for restraint, the following additional safeguards
apply to the use of staff-led withdrawal.

Staff planning and facilitating a staff-led withdrawal should be supported to do so in a
trauma informed and trauma responsive way.

Any room or area that might be used should be risk assessed to ensure it is safe,
dignified and comfortable and would help co-regulation of the child or young
person’s emotions of behaviour and not add to stress levels.

The child or young person should be communicated with before and throughout the
period of withdrawal to ensure that their views can be taken account of and to help
them to regulate their emotions or behaviour. Non-verbal communication is
recommended as an initial means of communication.

While staff may prevent the child or young person from re-joining their peers if the
risk of injury to themselves or others remains high, the child or young person should
not be prevented from leaving the space they are moved to or from moving to
another space if it can be safely accommodated. If a child or young person is not
allowed to leave, the staff-led withdrawal would escalate to seclusion.
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74.

75.

e Any planned use of staff-led withdrawal must be fully documented as an integrated
part of any child’s plan describing the reasons and likely situations arising for use.

e Where a venue or area requires to be used regularly for withdrawal, that setting
should be risk assessed. Spaces should be areas which are designed to keep children
and young people safe in a supportive and reassuring way.

e Staff-led withdrawal should be used for the shortest possible time and end when the
immediate risk of injury has passed.

e Staff-led withdrawal must be recorded to enable the monitoring of use, post incident
reviews and future restraint reduction planning. This should involve the school
leadership team and, where applicable, the education authority.

Seclusion

Definition of seclusion:

“An act carried out with the purpose of isolating a child or young person, away from
other children and young people and staff, in an area which they are prevented from
leaving.”

Recognising seclusion

The following are key features of any seclusion.

e The child or young person cannot leave the space in which they have been secluded.

e Staff blocking an open door, or in any other way preventing the child or young
person from leaving a room or space in which they have been moved to, would be
considered seclusion.

e A child or young person’s consent is not a feature of seclusion.

e If a child or young person is free to leave the space they have been moved to by
staff, then this would be considered a staff-led withdrawal, rather than seclusion.

Restrictions of movement

When considering practice, it should be acknowledged that in the school context, as in
other areas of children’s lives, some restrictions of movement are normal and desirable;
for example, in the interests of children’s safety. Within a school context, these may
include restrictions around leaving the school campus, break times and agreed
parameters around the unsupervised activity of children. These types of restrictions,
which are sometimes known as blanket restrictions, in that they apply equally to all
children and young people, should always be proportionate and not discriminate against
individual or groups of children and young people with particular protected
characteristics38. Such restrictions of movement would not amount to seclusion.

38 protected characteristics | Equality and Human Rights Commission (equalityhumanrights.com)
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80.

Implications of using seclusion

Seclusion, similar to other forms of restraint, places an additional level of temporary
restriction on a child or young person’s freedom of movement. However, the use of
seclusion also carries the risk of depriving a child or young person of their liberty.
There is no legal process for authorising a deprivation of liberty in a school context.
This means that the use of any act which deprives a child or young person of their
liberty would not be in accordance with the law, and the education provider may be
legally challenged. The safeguards listed in this section will help support children and
young people and reduce the risk of a deprivation of liberty occurring; however, this
risk cannot be mitigated entirely if seclusion is used. In addition to human rights
implications (outlined in Annex C), the use of seclusion can also cause harm to children
and young people’s health, wellbeing and dignity, particularly when prolonged and, or,
frequently used.

In light of these risks, education providers should take legal advice, when reviewing
and revising their physical intervention policies, on the implications of the use of any
practices falling within the definition of restraint. As part of this process, it is important
that schools and education providers reflect on the definition and key features of
seclusion and review the use of any practice that could amount to seclusion.

The use of seclusion in schools

Seclusion is not recommended for general use in schools, either as part of routine
practice or as a “default” response to distressed behaviour.

Seclusion should only ever be used in an emergency to avert an immediate risk of
significant harm to the child or young person, or others, where no less restrictive option
is viable. It should end as soon as the immediate risk is reduced. If seclusion is used in an
emergency, the safeguards outlined below must be in place.

Safeguards for using seclusion

Before seclusion is used, the following safeguards should be in place.

e Seclusion should not form part of any child’s plan. Staff may wish to review current
plans and update where necessary to reflect this position.

e In emergency situations, a dynamic risk assessment should always take place. This
should consider:

o the best interests of the child or young person;

o the risk of injury posed to others;

o the age of the child or young person, physical health, additional support needs,
disability and any known experience of trauma — some children and young
people would find it excessively stressful to be secluded, which in some cases
could cause panic attacks;

o the least restrictive response available; and

o allviable alternatives, which may include co-regulation strategies, staff-led
withdrawal, and the risk of not intervening.
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e Seclusion must never be used as a form of punishment or as a means of securing
compliance.

e There must be a rational connection between the method, severity and duration of
seclusion and the risk of injury posed.

e Anyroom or area that might be used should be subject to a dynamic risk assessment
to ensure it is safe, dignified, comfortable and would minimise the distress that a
short period of seclusion would bring.

e All staff should be made aware of the alternative, less restrictive approaches that
should be considered ahead of emergency seclusion.

During seclusion, the following safeguards should be in place.

e Seclusion must only ever be used for the shortest possible time and in the least
restrictive manner possible.

e Every effort should be taken to protect the dignity of the child or young person
during seclusion.

e If staff consider there to be a strong justification of why it is essential for a child or
young person to be confined to a space and prevented from leaving, staff should be
asked to supervise the child or young person. A senior member of staff should also
attend to undertake an additional dynamic risk assessment of the incident and the
response.

e If seclusion involves a physical restraint, the safeguards outlined for physical restraint
should be followed at the earliest opportunity.

e The child or young person must never be left unsupervised. Wherever possible, staff
should remain in the same space as the child or young person to help them regulate
their emotions and behaviour in order to bring the period of seclusion to an end.

e Efforts should be made to maintain positive communication with the child or young
person for the duration of the seclusion.

e Assoon as the immediate risk of significant harm has passed, the child or young
person should be free to leave the space they are in and should be offered support to
return to an appropriate space.

After seclusion, the following safeguards should be in place.

e Support should be provided and learning reviews must always take place following
the use of seclusion.

e This should always involve an immediate health, safety and wellbeing assessment of
the child or young person who was secluded by those involved. This may be led by
the witness monitoring the incident.

e Where a child or young person or a member of staff has been physically injured or
needs medical assistance, this should be sought immediately from the first-aider or
relevant health service, if appropriate.

e Any specific post-incident support identified in any child’s plan should be followed.

e While children and young people and staff may benefit from a learning review and
support to process the events and make sense of them, this should only happen
when they feel composed and safe enough to participate. Some children and young
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people may be unable to participate in this process due to their stage of cognitive
development. See post-restraint support and learning review section.

e Ifachild or young person has been physically injured or is judged to have suffered
significant harm as a result of the seclusion, child protection procedures® should be
followed. Local disciplinary procedures may also run parallel to the child protection
investigation.

e All uses of seclusion must be recorded, monitored and reported. This includes
reporting to parents at the earliest available opportunity.

e Preventative approaches must be considered following the use of seclusion to
ensure it does not become a frequent occurrence in a child or young person’s
school life. Any use of seclusion could amount to a deprivation of liberty.

e If seclusion is being used frequently, an urgent assessment of the child or young
person’s support and a review of their plan should be undertaken to enable
immediate steps to be taken to prevent its re-use. Consultation with Educational
Psychology teams should be considered.

Seclusion versus time out

Seclusion does not prevent distressed behaviour from occurring, and should never be
used as a form of punishment or as a means of securing compliance. Its aim is to reduce
an immediate risk of injury. Time out, on the other hand, is a punitive behaviour change
technique.

Definition of time out:

“The act of removing a child or young person from a space, or ending their
participation in an activity, to disincentivise, and ultimately stop, an ‘undesirable’
behaviour from occurring.”

The core expectations of the inclusive approach within Scottish education is that children
and young people be present, participate, support and achieve. Time out is not
considered to be an inclusive practice and its use should be minimised.

Should a child recognise that they benefit from time away from a group or on their own
to help them regulate, then this would be pupil-led withdrawal. Should an adult
recognise this and be supporting a child or young person to understand that this
approach helps them, this would be staff-led withdrawal.

It is recognised that the term “time out” may be used to describe a range of practices
within schools. It is recommended that any schools currently using a practice termed
“time out” should review its use in light of this guidance. Irrespective of the name
applied, if the practice involves any form of restraint, the safeguards outlined in this
guidance should be applied.

39 national-guidance-child-protection-scotland-2021.pdf, p88.
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Post incident support and learning review

Following the use of any form of restraint, post-incident support should be offered
immediately to the child or young person. Support should then be followed by a learning
review, conducted on another day, but within a prompt timescale. This process, which
can also be followed after any instance of distressed behaviour, is outlined below.

Post incident support

e This is the support that is immediately offered to the child or young person and staff
members involved and forms the beginning of a restorative approach?®. Its purpose is
to ensure physical and emotional safety of the child or young person and all involved,
provide emotional and physical wellbeing support and to assess and respond
appropriately to any harm caused. The immediate steps outlined in the recording,
monitoring and reporting section should also be followed.

Post incident learning review

e This is a factual review, which takes place at a later date (sometimes referred to as a
debrief). It is recommended that this take place as close to the time of the incident
as possible taking full cognisance of the emotional wellbeing of the child or young
person and all those involved in the incident. Its purpose is to examine the factors
that led to the restraint being used, decisions taken, establish a time line and agree
actions to support the prevention of future incidents of distressed behaviour. It will
also examine ways to minimise the impact of the form of restraint used and facilitate
less restrictive interventions in future (see Annex G). The views of the child or young
person and staff members involved should be sought, with appropriate support to
participate provided. It should be noted, however that this may not be possible or
desirable in every instance, for example, where a child or young person’s stage of
cognitive development would prevent them participating in a reflective exercise. Any
agreed actions or changes in approach should be recorded in the appropriate
support plan for the child or young person. It is important that children and young
people and staff have the time and opportunity to engage in this kind of reflective
practice.

Where distressed behaviour is frequently occurring, staff leading the post-incident
learning review may benefit from the local authority Educational Psychology team or
other agencies to support a functional behavioural analysis as part of this process.
Education providers should have an overview of all such occurrences and ensure
appropriate support and challenge with regards to helping reduce the frequency and
intensity of the distress occurring. The purpose is to gain a broader understanding of
why the distressed behaviour is presenting itself and what its function is. Each behaviour
requires a different intervention. As such, simply analysing the immediate events may
not be enough to lead to a full understanding of the distressed behaviour and reduce its
frequency and intensity over time. A functional analysis generally follows a three stage
process:

40 Restorative approaches to support positive relationships and behaviour | Learning resources | National
Improvement Hub (education.gov.scot)
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e  What happened before?
e  What happened, what did we see?
e  What happened afterwards?

This process is not about apportioning blame or finding fault with practice, but about
what can be adapted or changed to reduce the likelihood of the distressed behaviour
occurring in future. Any functional analysis should take place within the context of a
broader assessment of wellbeing.

Due to the sensitivities involved in conducting post-incident learning reviews with a child
or young person following a restraint, it is recommended that a member of school staff
trained in this area undertake them. Education providers should provide guidance and
support in this area, ideally with involvement from Educational Psychology. However,
lack of trained staff or available support from specialist staff should not prevent the post-
incident learning review from taking place.

Parents or carers should be given the opportunity to discuss the incident, response and
preventative actions before the post-incident learning review is completed. Agreed
outcomes from the post-incident learning review should be shared with the child or
young person involved, school staff and parents or carers. However, it should be noted
that it can be difficult to ascertain the function of a behaviour from one review and that
recognising patterns over time is most likely to lead to a better understanding and
therefore more appropriate interventions.

Where there is disagreement between children and young people, their parents or
carers and the school on the agreed outcomes and support identified in the post-
incident learning review, every effort should be made to resolve these at as local a level
as possible. However, where concerns around support remain, parents or carers may,
where relevant, have access to the dispute resolution mechanisms under the 2004 Act
(including advocacy and representation through the Let’s Talk: ASN*! service) and the
education provider’s complaints procedure. If a parent or carer believes that their child
has been mistreated, regardless of whether there has been a post-incident learning
review, this must be referred to child protection processes.

Where relevant, the use of restraint should prompt an assessment of the child or young
person’s additional support needs under the 2004 Act.

41 Let's Talk ASN - National Advocacy Service for Additional Support Needs - Enquire
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Recording, reporting and monitoring

The use of all forms restraint must be recorded. Specific recording expectations are listed
in Annex B. The recording and monitoring of the use of restraint has a number of
functions:

e education provider — to ensure accountability and that a child or young person’s
needs are being met within their school/s, their rights respected and duties of care
are being implemented appropriately, towards children and young people and the
adults who support them.

e school —to inform areas of need, understand the reasons why distressed behaviour is
occurring, promote reflection and consideration of preventative approaches, focus
improvement towards restraint reduction, and meet duties of care towards children
and young people and staff.

e individual - to meet individual needs, inform a functional assessment, improve
wellbeing and reduce emotional and physical distress. It is important to understand
the distressed behaviour — why now, why in this context and what measures can help
to change it.

Schools offering residential services are required to report the use of any form of
restraint to the Care Inspectorate*?. While the expectations for reporting outlined in
Annex B apply to the use of restraint in the provision of education services, reporting
timescales have been aligned to provide consistency for staff working in establishments
that provide both education and residential services.

Annex G lists the information that should be recorded following the use of restraint.
While education providers will use a variety of different systems for recording the use of
restraint, it is important that the information listed in Annex G is included in all recording
systems currently in use to ensure consistency in approach.

This guidance provides advice on the parameters for the use and recording of restraint.
To further support preventative action, it may be helpful for education providers to have
an appropriate recording and monitoring process in place to aid the analysis of
distressed behaviour. In this way, such an analysis may identify approaches that could
prevent a child or young person’s distress from escalating to a point that physical
intervention is required. As such, schools may wish to record the successful use of de-
escalation and pupil-led withdrawal to help understand why a child or young person
became distressed. Any newly agreed preventative approaches should be recorded in
any child’s plan. This may also lead to quicker improvements in future, or for learning to
be shared across contexts.

In line with a rights-based approach, factual, non-judgemental language should be used
in all incident recording.

42 Records that all registered children and young peoples care services must keep and guidance on notification
reporting.pdf (careinspectorate.com)
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The use of any form of restraint is always a significant and serious event. Recording must
be completed within two working days of its use and this is must be shared with the
education authority, the managers of the grant-aided school or the proprietors of the
independent school as appropriate, in line with local procedures, within the same
timeframe. This should include sharing with the child or young person’s social worker
where appropriate.

In line with the Additional Support for Learning Statutory Code of Practice (2017), staff
should update any child’s plan with the agreed preventative action. Pastoral notes should
also be updated on the school information management system (SEEMIS) or the relevant
school system.

Communication within the school community

The use of agreed preventative approaches and physical intervention should happen
within a culture of openness and transparency. All members of the school community
should be aware of the local physical intervention policy, reporting expectations
following any incident and how to raise any concerns. Local policies should be readily
available in a variety of formats that are easily accessible and understood by all children
and young people, their parents or carers and staff within the school community. This
should involve translation into the languages of the school community, where
necessary, and include translation into visual formats.

The inclusion of information on the school’s values, support for children and young
people and the physical intervention policy within the school handbook is
recommended. All parental engagement on preventative approaches and physical
intervention should align with the requirements of the Scottish Schools (Parental
Involvement) Act 2006.%3

Reporting

Parents and carers of the child or young person who was subject to any form of restraint
should be notified at the earliest possible opportunity. This must take place as soon as
possible during the school day and, exceptionally, within 24 hours of restraint being
used, where it has been possible to make contact or unless alternative contact
arrangements have been agreed. Parents/carers should be offered the opportunity to
discuss the incident and contribute to any agreed actions. Parent, carers and the child or
young person subject to the restraint should be provided with a copy of the incident
record. Information should be provided in accordance with data protection law and the
Pupils’ Educational Records (Scotland) Regulations 2003.

Post-incident engagement with the child or young person involved and/or their parents
or carers may highlight concerns about the restraint itself or the support that is in place.
If these concerns are not resolved at a local level, a formal complaint may be raised
under the education provider’s complaints procedure. If the concern relates to the
support in place to meet a child or young person’s individual needs, or alleged
discrimination, they may also use the dispute resolution mechanisms under the 2004

43 Guidance on the Scottish Schools (Parental Involvement) Act 2006 - gov.scot (www.gov.scot)
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Act*. The My Rights My Say Service*> supports children and young people to access
their rights under the 2004 Act. Let’s Talk: ASN“® provides advocacy and representation
to parents to access their rights under the 2004 Act. The Equality and Human Rights
Commission provides advice to anyone seeking information about the 2010 Act.

Child protection referrals

Staff should inform police and social work without delay in the following circumstances:

e ifachild or young person has been physically injured or is considered to have
suffered significant harm as a result of restraint;

e ifthereis a concern that an offence may have been committed by a member of staff
towards a child or young person arising from the use of restraint;

e when a child or young person, their parents or carers raise safety and wellbeing
concerns following the use, or repeated use, of restraint.

Children and young people and their parents or carers can also initiate a child
protection referral by the following routes.

e Informing school staff or the education provider that they believe they/their child
has been mistreated. This can be done at any point following the use of restraint.
Staff must then make a child protection referral.

e Exercising their right to make a complaint to the police about the use of restraint.

A child protection referral can run in parallel with local complaints handling and
disciplinary procedures.

The National Guidance for Child Protection in Scotland 2021#’ details the process that
should be followed along with the information that should be recorded and provided to
Social Work or Police Scotland. Information on initiating child protection procedures
can be found in Part 3 of the Child Protection Guidance. The guidance also discusses
child protection issues arising from the use of restraint in paragraphs 4.153 to 4.160.

Child protection procedures will be initiated when police, social work or health
determine that a child may have been significantly harmed or may be at risk of
significant harm. The child protection investigation will include any suspected offences
by a member of staff towards a child or young person arising from the use of restraint.

Any injuries to a child or young person following the use of restraint should also be
investigated under agreed local disciplinary procedures which may run parallel to any
child protection Investigation.

44 Additional support for learning: statutory guidance 2017 - gov.scot (www.gov.scot), p122
4> My Rights, My Say (myrightsmysay.scot)

6 Let's Talk ASN - National Advocacy Service for Additional Support Needs - Enquire

47 National guidance for child protection in Scotland 2021 - gov.scot (www.gov.scot),
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Health and Safety recording

Injuries and “near misses” to children, young people or staff involved in any form of
restraint should be recorded under Reporting of Injuries, Diseases and Dangerous
Occurrences Regulations 2013 (RIDDOR)*. This forms part of the education provider’s
reporting arrangements. New assessments to reduce the risk of injuries recurring should
be undertaken and appropriate mitigations put in place to ensure compliance with the
Health and Safety at Work Act etc 1974.

Monitoring

Regular monitoring and analysis of the use of any form of restraint is essential to the
success of restraint reduction approaches. Education authorities, the proprietors (such as
the Board of Governors) of independent schools and the managers of grant-aided
schools should regularly review restraint data to identify and act upon any emerging
trends. This will help inform restraint reduction policies and ensure accountability and
challenge, that children and young people’s needs are being met, their rights are
respected and the duty of care is being enacted appropriately towards children and
young people and the adults who support them.

Regular monitoring of restraint data by the school leadership team and the education
provider will also enable any concerns about the misuse of restraint to be acted upon
through a child protection referral, in line with the advice at paragraph 106, and agreed
local disciplinary procedures.

Education Scotland Inspections

As part of their scrutiny and improvement roles in schools, Education Scotland
inspectors consider the impact of practice in relation to the use of physical intervention
for children and young people.

In line with the “How Good Is Our School?” self-evaluation framework?*®, inspectors will
request pre-inspection information from the school. For all school inspections, this
includes information on the use of physical intervention. Pre-inspection questionnaires
to stakeholders are also issued, which include questions about children and young
people’s wellbeing, safety and the extent to which they feel respected and supported.
During the inspection, inspectors gather and triangulate other evidence relevant to the
context of the school. For example, looking at records of restraint, talking to staff about
the impact of professional learning and discussing with children and young people how
well they are supported in school. Inspectors may comment on the use of physical
intervention under Quality Indicator 2.1 (safeguarding and child protection). They may
also report on any outcomes for children and young people including the application of
guidance under Quality Indicator 3.1 (ensuring wellbeing, equality and inclusion).

48 Reporting of Injuries, Diseases & Dangerous Occurrences RIDDOR (hse.gov.uk)
4% How good is our school? (4th edition) (education.gov.scot)
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In line with child protection guidance, should the use of restraint raise concerns about
the safety and wellbeing of one or more child or young person, inspectors would follow
local child protection procedures and consider onward referrals to social work or the
police.

Professional learning

118.

119.

120.

121.

Staff at all levels within any school are responsible for their professional learning. They
should be supported to develop their knowledge and expertise in supporting children
and young people’s wellbeing and delivering a child-centred and rights-respecting
learning experience. As the only way staff can impact upon a child or young person’s
distress is by altering what they do and how the context functions around the child or
young person, appropriate ongoing professional learning that encourages a high level of
reflective practice, analysis and self-evaluation is crucial. Staff should be supported to
access and engage in professional learning opportunities in this area.

Many staff already have the skills to support children and young people’s mental and
physical wellbeing, informed by the health and wellbeing curriculum. Many also have a
high level of knowledge in areas such as nurture principles, trauma-informed
approaches, understanding neurodevelopmental differences and safe handling of
children and young people with complex additional support needs. Consistent with this
guidance, it is recommended that education providers, schools and individual staff
consider any further professional learning opportunities or requirements in the following
areas:

e promoting positive relationships and behaviour;

e trauma-informed and nurturing approaches;

e restorative approaches to supporting positive relationships and behaviour;

e recognising and supporting the additional support needs of children and young
people in their care;

e support children and young people with autism and learning disabilities;

e preventative approaches to addressing distressed behaviour; and

e completion and use of communication passports

Nurturing approaches

It is important for schools to recognise that children and young people and staff may be
affected by trauma and adversity. There are a number of professional learning
approaches available on the National Improvement Hub to support schools to develop
and implement trauma informed approaches°.

Physical intervention

Staff should be supported to exercise the education providers’ duty of care
responsibilities towards children and young people in the school. Where staff are

50 Nurture and trauma-informed approaches: A summary of supports and resources | Learning resources |
National Improvement Hub (education.gov.scot)
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working in environments where there is a significant ongoing risk of distress or there
may be at risk of physical harm, then the following points may help inform a decision
around appropriate professional learning options, in conjunction with an assessment of
the child or young person’s needs:

e Staff at all levels within a school are likely to benefit from professional learning in
preventative approaches to help them create positive learning environments for their
children and young people, assess and plan for meeting their individual needs and
apply early intervention, de-escalation and co-regulation strategies when necessary.

e Anunderstanding of the impacts of neurodevelopmental differences, such as autism
and learning disabilities, will form a useful part of any professional learning on
preventative approaches.

e An understanding of the impact of sensory needs and the sensory environment on
children and young people’s ability to cope and how to establish positive non-verbal
communication with children and young people will form a useful part of any
professional learning on preventative approaches.

e As part of the package of support for all staff, including coaching, mentoring,
supervision, staff will benefit from professional learning on how to remain
emotionally resilient. This may include how organisational self-care at a school and,
where appropriate, education authority level can contribute towards this.

e |tis not expected that a large number of staff within an education setting would
require restraint training. However, where a health and safety risk assessment
indicates restraint as a foreseeable possibility, consideration should be given to
training an appropriate number of staff.

e Where restraint is a foreseeable possibility, schools should use restraint training that
is certified as complying with Restraint Reduction Network (RRN) training
standards®?. This will ensure:

o training is human rights-focused

o that staff also receive training in preventative approaches

o that trainers have the appropriate expertise to train in schools

o that training in techniques is safe and proportional to that required within the
schools and is appropriate for use on children

that training includes hearing from people who have been restrained

o that training is accredited by the United Kingdom Accreditation Service®? as
meeting the ISO standards®3 for certification

e No member of staff should attempt to undertake any form of restraint without
having completed training in its safe use, which should be Restraint Reduction
Network certified, given the risk of harm to the child or young person and
themselves. The only exception to this would be in the in the unforeseen and
unavoidable exercise of their duty of care.

e Staff who have undertaken professional learning in restraint should participate in
refresher professional learning as often as is considered necessary in order to
maintain an appropriate level of competence and must do so at least annually, in

O

51 The Restraint Reduction Network Training Standards 2019 - Restraint Reduction Network
52 A world of confidence
53S0 - Standards
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order to continue practising these techniques. Education providers should maintain
an overview of this.

Refresher professional learning should include refreshing staff knowledge and
awareness of preventative approaches including de-escalation and not only restraint.
Additionally there may be a requirement for school leadership teams to be
supported in how to carry out risk assessments, as advised by the Health and Safety
Executive, in relation to child or young person behaviour which could result in harm.
This should also be supported by Educational Psychology, with regards to approaches
which reduce risk. Such risk assessments should be child-centred.
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Annex A: National policy and legislation
The guidance is set within the relevant legislative and policy framework outlined below.

Legislation

e Education (Scotland) Act 1980

e Human Rights Act 1998

e Standards in Scotland’s Schools etc Act 2000

e Education (Disability Strategies and Pupils’ Educational Records) (Scotland) Act 2002
e Pupils’ Educational Records (Scotland) Regulations 2003

e Education (Additional Support for Learning) (Scotland) Act 2004

e Scottish Schools (Parental Involvement) Act 2006

e Equality Act 2010

e Children and Young People (Scotland) Act 2014

e Curriculum for Excellence

e Getting It Right For Every Child (GIRFEC)

e Additional support for learning: Code of Practice, 3™ Edition (2017)

Additional support for learning: action plan

Plan 21-24 - The Promise

Executive Summary - Keeping the Promise implementation plan

Presumption to provide education in a mainstream setting: guidance

The National Improvement Framework

Developing a positive whole school ethos and culture: relationships, learning and

behaviour

e https://www.gov.scot/publications/included-engaged-involved-part-1-positive-
approach-promotion-management-attendance-scottish-schools/

e https://www.gov.scot/publications/included-engaged-involved-part-2-positive-
approach-preventing-managing-school/

e learning/intellectual disability and autism: transformation plan

International human rights conventions

The United Nations Convention of the Rights of the Child (UNCRC) (UN Convention on the
Rights of the Child - UNICEF UK)

e Article 2 (non-discrimination)

e Article 3 (the best interests of a child)

e Article 12 (respect for the views of the child)

e Article 19 (protection from violence, abuse and neglect)
e Article 23 (children with a disability)

e Article 24 (health and health services)

e Article 28 (right to education)

e Article 29 (aims of education)

e Article 37 (inhumane treatment and detention)
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e Article 39 (recovery from trauma and reintegration)

Convention against torture and other cruel, Inhuman or Degrading Treatment or Punishment
(OHCHR | Convention against Torture)

European Convention on Human Rights (ECHR) and Human Rights Act 1998 (The Human
Rights Act | Equality and Human Rights Commission (equalityhumanrights.com))

Article 3 - prohibits torture, inhuman or degrading treatment or punishment Article 5 - the
right to liberty and security

Article 8 - the right to respect for private life, which includes respect for physical integrity
Article 14- Protection from discrimination

United Nations Convention of the Rights of Persons with Disabilities (UNCRPD) (Convention
on the Rights of Persons with Disabilities (CRPD) | United Nations Enable)

Article 5 - the right to equality and non-discrimination

Article 7 - the right of disabled children to enjoy all of their rights and freedoms
Article 14 -  prohibits unlawful or arbitrary deprivation of liberty

Article 15-  prohibits torture or cruel, inhuman or degrading treatment or punishment

Article 17 -  the protection of physical and mental integrity
Article 24 - the right to education
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Annex B: List of definitions and recording expectations

Diagram of physical intervention terminology

Physical
Intervention

Non-restrictive
Restraint physical
intervention

Pupil-led

Physical restraint withdrawal

Staff-led
= Withdrawal (with
pupil's consent)

Mechanical
restraint

Seclusion

Staff-led
withdrawal
(without pupil's
consent)
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Physical A physical act carried out with | Physical intervention that does not
intervention the purpose of influencing, involve restraint or withdrawal does
modifying or preventing the not need to be recorded or reported.
actions of a child or young
person. Physical intervention that involves

restraint must always be recorded
Physical intervention includes | and its use reported, as outlined
direct physical contact and below.

actions affecting the
movement of a child or young
person.

Restraint An act carried out with the Recorded by school within 2 working
purpose of restricting a child days.

or young person’s movement,
liberty and/or freedom to act Reported by school to

independently. parents/carers as soon as possible
during the school day and

The different forms of exceptionally within 24 hours of

restraint appear below. restraint being used.

Reported by school to Education
Authority, managers of grant-aided
school or the proprietor of the
independent school within 2
working days.

Post incident support and learning

review: yes
Physical The use of direct physical force | As per restraint recording and
restraint to restrict freedom of reporting.

movement.
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Mechanical

The use of equipment to

The use of equipment with a

restraint restrict freedom of movement. | restrictive element does not need to
be recorded or reported if its use
was in line with agreed plan.
Any use outwith the agreed plan
should be recorded and reported in
line with other restraints.
Post incident support and learning
review: where outwith agreed plan,
on the same basis as other
restraints.
Seclusion An act carried out with the As per restraint recording and
purpose of isolating a child or | reporting.
young person, away from
other children and young
people, in an area from which
they are prevented from
leaving.
Staff-led Leading a child or young If used without the child or young
withdrawal person away from a situation person’s consent, staff-led
which they are finding withdrawal should be recorded and
challenging to a place where reported in line with other
they have a better chance of restraints.
regulating their emotions and
behaviour. If consent is given, its use should be
recorded in the child’s plan. Onward
reporting not a requirement
Post incident support and learning
review: yes
Pupil-led Where a child or young person | The use of pupil-led withdrawal
withdrawal temporarily moves away, at should be recorded and the child’s

their request, from a situation
which they are finding
challenging to a place where
they have a better chance of
regulating their emotions and
behaviour

plan updated as appropriate.
Onward reporting not a
requirement.

Post incident support and learning
review: on a needs basis.
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Annex C: Legal framework for restraint in schools

1.

The key legislation and human rights safeguards in relation to restraint are listed in
Annex A. It is important to note that there are absolute legal prohibitions that apply to
the use of restraint. These are summarised in the Equality and Human Rights
Commission’s Framework for Restraint, which notes that it is never lawful to use:

e restraint with intent to torture, humiliate, distress or degrade someone;

e amethod of restraining someone that is inherently inhuman or degrading, or which
amounts to torture;

e physical force (such as physical restraint) as a means of punishment; or

e restraint that humiliates or otherwise subjects a person to serious ill-treatment or
conditions that are inhuman or degrading®*.

Education authorities, the managers of grant-aided schools and the proprietors of
independent schools should ensure that restraint is only used as a last resort, to prevent
harm, with the minimum necessary force, and for the minimum necessary time. In
practice, the principle of last resort means that restraint should only be considered
where no less restrictive options are viable.

Equality Act 2010

Under the 2010 Act, education providers have a duty to make reasonable adjustments
for disabled children and young people and must not discriminate against a child or
young person in the provision of education, or by subjecting a child or young person to
“any other detriment”>>. Discrimination can also arise when a child is treated
unfavourably because of something that arises from their disability. The consequences
of a disability include anything that is the result, effect or outcome of a child or young
person’s disability.”® This can include a child or young person’s distressed behaviour if it
arises from their disability.

Unfavourable treatment, such as physical restraint, will not amount to discrimination
arising from disability if the school can show that the treatment is lawful and
proportionate®’.

However, the Equality and Human Rights Commission technical guidance (5.38°8) states
that, in a case involving disability, if a school has not complied with its duty to make
relevant reasonable adjustments, it will be difficult for it to show that the treatment was
proportionate. Reasonable adjustments for a child or young person’s distressed
behaviour arising from their disability would include the consideration and use of less
restrictive or preventative approaches and de-escalation or co-regulation strategies,
before a physical restraint is used.

54 EHRC - Human rights framework for restraint (p.5)

55 Technical Guidance for Schools in Scotland (equalityhumanrights.com), 3.31 and 6.1

56 Technical Guidance for Schools in Scotland (equalityhumanrights.com), 5.44-46

57 Technical Guidance for Schools in Scotland (equalityhumanrights.com), 5.48

58 Technical Guidance for Schools in Scotland (equalityhumanrights.com), 5.38
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https://www.equalityhumanrights.com/sites/default/files/human-rights-framework-restraint.pdf
https://www.equalityhumanrights.com/sites/default/files/equalityact2010-technicalguidance-schoolsinscotland-2015_0.pdf
https://www.equalityhumanrights.com/sites/default/files/equalityact2010-technicalguidance-schoolsinscotland-2015_0.pdf
https://www.equalityhumanrights.com/sites/default/files/equalityact2010-technicalguidance-schoolsinscotland-2015_0.pdf
https://www.equalityhumanrights.com/sites/default/files/equalityact2010-technicalguidance-schoolsinscotland-2015_0.pdf

10.

11.

Education providers must therefore ensure that they comply with the provisions of the
2010 Act in relation to any use of physical restraint in schools.

Duty of care

Education providers owe a duty of care to their pupils® and staff in relation to their
physical wellbeing. They have a duty to take reasonable care to prevent any harm that
can be foreseen. Similar duties are placed on education providers under Health and
Safety legislation. This guidance highlights the preventative approaches that can be
taken to meet the needs of children and young people and lower the risk of harm to
themselves or others arising from distressed behaviour. It also highlights the de-
escalation and co-regulation strategies that should be considered ahead of restraint if an
unexpected risk of harm arises. Nevertheless, it is accepted that there are situations
when the use of restraint may be the only viable option available to staff to prevent a
greater injury or harm.

A person entrusted with the care of a young child may be required to restrict the child’s
actions to ensure their welfare and safety. If the restraint is consistent with ordinary
acceptable parental restrictions upon the movements of a child of that age and
understanding this will generally be lawful.

Protection from assault

The criminal law of assault is relevant to the use of physical restraint in schools. The
common law crime of assault, in short, is a deliberate attack upon another person,
whether or not actual injury is inflicted. No particular degree of force is required. What
matters in the context of restraint is the question of intent. Restraint, if used
inappropriately, excessively or harmfully, could result in a charge of assault being
brought.

Human Rights Act 1998

Under the Human Rights Act, public authorities can only interfere with a child or young
person’s Article 8 rights (the right to respect for private life, which includes respect for
physical integrity), where it can demonstrate that its action is lawful, necessary and
proportionate in order to:

e protect national security

e protect public safety

e protect the economy

e protect health or morals

e prevent disorder or crime, or

e protect the rights and freedoms of other people®®.

Any physical restraint would have to meet this test.

9 At common law and under statute including The Schools (Safety and Supervision of pupils) (Scotland)
Regulations 1990 (legislation.gov.uk)

60 Article 8: Respect for your private and family life | Equality and Human Rights Commission
(equalityhumanrights.com)
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https://www.legislation.gov.uk/uksi/1990/295/made
https://www.legislation.gov.uk/uksi/1990/295/made
https://www.equalityhumanrights.com/en/human-rights-act/article-8-respect-your-private-and-family-life
https://www.equalityhumanrights.com/en/human-rights-act/article-8-respect-your-private-and-family-life

12.

13.

14.

15.

16.

17.

Standards in Scotland’s Schools etc. Act 2000

Section 16 of the Standards in Scotland’s Schools etc. Act 2000 prohibits corporal
punishment in schools and subsection (4) is relevant to the use of a physical restraint:

16 No justification for corporal punishment

(..

(4) Corporal punishment shall not be taken to be given to a pupil by virtue of anything
done for reasons which include averting—

(a) an immediate danger of personal injury to; or
(b) an immediate danger to the property of,

any person (including the pupil concerned).

Legal framework for seclusion in schools

In addition to key aspects of the legal framework outlined for restraint, there are a
number of human rights protections relevant to the use of seclusion. Of particular
relevance is the legal framework surrounding deprivation of liberty®?.

Under Article 5 of the ECHR (incorporated by way of the Human Rights Act 1998),
everyone has the right to liberty and security of person. No one shall be deprived of their
liberty save in certain circumstances, set out in Article 5, and in accordance with a
procedure prescribed by law®2.

In contrast, restrictions of movement may be permissible. It must be acknowledged that
in the school context, as in other areas of children’s lives, some restrictions of movement
are normal and desirable, for example in the interests of children’s safety.

A deprivation of liberty can occur where a person is confined to a place that they cannot
leave.

There is no legal process for authorising a deprivation of liberty in the school context. As
such, the use of any act which amounts to a deprivation of liberty would not be in
accordance with the law, and may be legally challenged.

61 Deprivation of liberty has been considered by the Supreme Court in the decision of Cheshire West and
Chester Council v P [2014] UKSC 19: P (by his litigation friend the Official Solicitor) (Appellant) v Cheshire West
and Chester Council and another (Respondents), P and Q (by their litigation friend, the Official Solicitor)

(Appellants) v Surrey County Council (Respondent) (supremecourt.uk)

62 Article 5: Right to liberty and security | Equality and Human Rights Commission (equalityhumanrights.com)
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https://www.supremecourt.uk/cases/docs/uksc-2012-0068-judgment.pdf
https://www.supremecourt.uk/cases/docs/uksc-2012-0068-judgment.pdf
https://www.supremecourt.uk/cases/docs/uksc-2012-0068-judgment.pdf
https://www.equalityhumanrights.com/en/human-rights-act/article-5-right-liberty-and-security

18.

19.

20.

UNCRC®3

Article 37(b) also sets out the principle that no child shall be deprived of their liberty
unlawfully or arbitrarily. The detention of a child shall be in conformity with the law and
shall be used only as a measure of last resort and for the shortest appropriate period of
time. Paragraphs (c) and (d) are also relevant in outlining rights following any deprivation
of liberty.

UNCRC Article 3(1) is relevant to all decision making in this area in stressing that in all
actions concerning children, the best interests of the child shall be a primary
consideration.

UNCRPD

Similarly to Article 37(b) of the UNCRC, the UNCRPD Article 14(1) (liberty and security of
person)® sets out that state parties should ensure that persons with disabilities are not
deprived of their liberty unlawfully or arbitrarily, and that any deprivation of liberty is in
conformity with the law, and that the existence of a disability shall in no case justify a
deprivation of liberty.

63 UN Convention on the Rights of the Child (UNCRC) - UNICEF UK
64 Article 14 — Liberty and security of person | United Nations Enable
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https://www.unicef.org.uk/what-we-do/un-convention-child-rights/
https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-disabilities/article-14-liberty-and-security-of-person.html

Annex D: Physical intervention — example of basic decision making
process when distressed behaviour occurs

Rising pupil stress

Pupil-led
withdrawal?

Assess reasons for
stress and update
child's plan

Use de-escalation
strategies.
Successful?

Assess reasons for
stress and update
child's plan

Pupil distressed. Conduct
dynamic risk assessment.
High risk of injury?

Consider:
High risk of injury to

self and/or others? - non-restrictive physical
' intervention

| - further de-escalation strategies

- staff-led withdrawal (with
High risk to self High risk to self consent)

| and/or others - not intervening

Consider least restrictive

option viable: Consider least restrictive

- further de-escalation option viable:
strategies

Assess reasons for
distress and update
- further de-escalation child's plan

- moving other children or strategies

young people - moving other children or

- staff-led withdrawal young people
- physical restraint - staff-led withdrawal
- physical restraint

- seclusion
(1) Provide post-
incident support

(2) Record and (1) Provide post-
report incident support

(3) Post incident- (2) Record and
learning review report

(3) Post-incident
learning review
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Annex E: Further resources

Positive relationships, behaviour, wellbeing and inclusion

GIRFEC National Practice Model

Getting it right for every child (GIRFEC): Wellbeing (SHANARRI)

Promoting Positive Relationships and Behaviour in Educational Settings | Learning
resources | National Improvement Hub

Restorative approaches to support positive relationships and behaviour | Learning
resources | National Improvement Hub

Nurture and trauma-informed approaches: A summary of supports and resources |
Learning resources | National Improvement Hub

Nurture, Adverse Childhood Experiences and Trauma informed practice: Making the links
between these approaches | Self-evaluation | National Improvement Hub
OLCreate: Introduction to Inclusive Education An Introduction to Inclusive Education
Psychological Capacity: Kitbag

Promoting Inclusion and Participation - Children and Young People's Services MKN
NES Trauma Informed - Transforming Psychological Trauma: A Knowledge & Skills
Framework (2017)

Additional support for learning

Milestones to support learners with complex additional support needs | Learning
resources | National Improvement Hub

KIDS (Kids Independently Developing Skills) guidance from NHS GGC

Health workforce: Allied health professionals

Communication Passports | Practice exemplars | National Improvement Hub
Having Better Conversations — Using Talking Mats Resources

Home | Autism Toolbox

National Autism Implementation Team Scotland: Diagnosis Resources | ThirdSpace
NAIT-Guidance-An-autism-lens-on-the-Six-Principles-of-Nurture.pdf

Autism; The SCERTS® Model

Scottish Council for Learning Disabilities - SCLD Resources & Publications - SCLD
Principles of Good Transitions 3 — ARC Scotland

Children’s human rights

shrc_hrba leaflet.pdf
Human Rights Town - the app! - SCLD
Can Scotland be Brave — Incorporating UNCRC Article 12 in practice

Minimising restraint

Six core strategies for reducing restrictive practices — infographic: TSS diagram REVISED
Post incident learning reviews: Microsoft Word - SR Debriefing policy 8 4 07.doc
Restraint Reduction Network launches Blanket Restrictions Toolkit in partnership with
National Quality Improvement Taskforce - Restraint Reduction Network

A leadership blueprint to eliminating the use of physical intervention and seclusion from
a school setting | Research | National Improvement Hub
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https://www.gov.scot/publications/girfec-national-practice-model/
https://www.gov.scot/policies/girfec/wellbeing-indicators-shanarri/
https://education.gov.scot/improvement/learning-resources/promoting-positive-relationships-and-behaviour-in-educational-settings/
https://education.gov.scot/improvement/learning-resources/promoting-positive-relationships-and-behaviour-in-educational-settings/
https://education.gov.scot/improvement/learning-resources/Restorative-approaches-to-support-positive-relationships-and-behaviour
https://education.gov.scot/improvement/learning-resources/Restorative-approaches-to-support-positive-relationships-and-behaviour
https://education.gov.scot/improvement/learning-resources/nurture-and-trauma-informed-approaches-a-summary-of-supports-and-resources/
https://education.gov.scot/improvement/learning-resources/nurture-and-trauma-informed-approaches-a-summary-of-supports-and-resources/
https://education.gov.scot/improvement/self-evaluation/inc83-nurture-adverse-childhood-experiences-and-trauma-informed-practice/
https://education.gov.scot/improvement/self-evaluation/inc83-nurture-adverse-childhood-experiences-and-trauma-informed-practice/
https://www.open.edu/openlearncreate/course/view.php?id=3359
https://www.iffpraxis.com/kitbag
http://www.knowledge.scot.nhs.uk/child-services/resources/promoting-inclusion-and-participation.aspx
https://transformingpsychologicaltrauma.scot/about-the-programme/transforming-psychological-trauma-a-knowledge-skills-framework-2017/
https://transformingpsychologicaltrauma.scot/about-the-programme/transforming-psychological-trauma-a-knowledge-skills-framework-2017/
https://education.gov.scot/improvement/learning-resources/milestones-to-support-learners-with-complex-additional-support-needs-literacy-and-english/
https://education.gov.scot/improvement/learning-resources/milestones-to-support-learners-with-complex-additional-support-needs-literacy-and-english/
https://eur01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.nhsggc.org.uk%2Fkids%2F&data=04%7C01%7Caidan.reid%40rcpsych.ac.uk%7Cff9abff82b0f4812b71008d992e09f1d%7C75aac48a29ab4230adac69d3e7ed3e77%7C0%7C0%7C637702315716102519%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=6VtIr3CdoSXPM0RfILpIgd24XOK8fxYpLuYjE2SYUF0%3D&reserved=0
https://www.nhsprofessionals.nhs.uk/nhs-staffing-pool-hub/careers-in-healthcare/allied-health-professionals
https://education.gov.scot/improvement/practice-exemplars/communication-passports/
https://www.talkingmats.com/about/our-resources/
http://www.autismtoolbox.co.uk/
https://www.thirdspace.scot/nait/diagnosis-resources/
https://www.thirdspace.scot/wp-content/uploads/2020/11/NAIT-Guidance-An-autism-lens-on-the-Six-Principles-of-Nurture.pdf
https://scerts.com/
https://www.scld.org.uk/scld-reports-publications/
https://arcscotland.org.uk/resources/publications/principles-of-good-transitions-3/
https://www.scottishhumanrights.com/media/1409/shrc_hrba_leaflet.pdf#:~:text=The%20PANEL%20principles%20were%20adopted%20in%20Scotland%E2%80%99s%20National,the%20Scottish%20Human%20Rights%20Commission%20published%20a%20human
https://www.scld.org.uk/human-rights-town-app/
https://www.gov.scot/publications/scotland-brave-incorporating-uncrc-article-12-practice/
https://restraintreductionnetwork.org/wp-content/uploads/2020/12/Six-Core-Strategies-and-Human-Rights.pdf
https://www.nj.gov/dcf/providers/notices/SixCoreStrategies.pdf
https://restraintreductionnetwork.org/uncategorized/restraint-reduction-network-launches-blanket-restrictions-toolkit-in-partnership-with-nhs-england/
https://restraintreductionnetwork.org/uncategorized/restraint-reduction-network-launches-blanket-restrictions-toolkit-in-partnership-with-nhs-england/
https://education.gov.scot/improvement/research/a-leadership-blueprint-to-eliminating-the-use-of-physical-intervention-and-seclusion-from-a-school-setting
https://education.gov.scot/improvement/research/a-leadership-blueprint-to-eliminating-the-use-of-physical-intervention-and-seclusion-from-a-school-setting

Professional networks

e Restraint Reduction Scotland - SCLD
e Hosted by CELCIS: Scottish Physical Restraint Action Group :: Celcis
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https://www.scld.org.uk/the-scottish-network-for-reduction-of-restrictive-practices-snrpp/#:~:text=%20The%20Scottish%20Network%20for%20Reduction%20of%20Restrictive,%204%20Statements%2Farticles%20of%20interest.%20%20More%20
https://celcis.org/training-and-events/sircc-online-2021/scottish-physical-restraint-action-gr#:~:text=The%20Scottish%20Physical%20Restraint%20Action%20Group%20Following%20on,discussion%20and%20plan%20a%20way%20forward%20for%20Scotland.

Annex F: Roles and responsibilities summary

Education providers (Education authorities/managers of grant-aided schools/proprietors of
independent schools, insofar as applicable)

Overall responsibility for additional support for learning provision and legal compliance
(Human Rights Act 1998 and Equality Act 2010) in relation to service provision.

Overall responsibility in relation to duty of care to children and young people and staff,
and health and safety, in their schools.

Overall responsibility for the delivery of additional support for learning provision.
Co-ordinated support plans/multi-agency planning and support.

Inter-agency protocols and agreements regarding resources and response timescales.
Agreement, with the relevant staff trade unions, of the education provider’s physical
intervention policy, including details of its restraint reduction policy, and any subsequent
requirements in relation to job descriptions and workload demands.

Active monitoring, scrutiny and challenge of restraint data and practice to minimise the
use of restraint and eliminate its misuse.

Workforce training and development.

Investigation of complaints and conduct of local disciplinary processes in relation to the
use of restraint.

Headteachers

Day-to-day responsibility in relation to duty of care to children and young people and
staff, and health and safety, in their schools.

Day-to-day responsibility for the delivery of additional support for learning provision.
Local delivery of the education provider’s physical intervention policy.

Responsibility for providing strategic leadership for meeting children and young people’s
needs.

Recognise and respect the rights of children and young people.

School staff

Responsibility to support the health, safety and wellbeing of children and young people.
Local delivery of the education provider’s physical intervention policy.
Recognise and respect the rights of children and young people.
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Annex G: Dataset for recording restraint

The key information that should be recorded following the use of any form of restraint is
outlined below. This is not a recording form, however, it can be used to update existing
recording forms to improve local data collection. Education authorities may wish to consider
updating their Privacy Notices to ensure they reflect the processing of any additional special
category personal data.

Decisions on which member of staff completes the record would be agreed locally with the
recognised trade unions.

Reporter’s name, position, school etc.

Date restraint recorded

Type of restraint. This includes physical restraint, mechanical restraint, seclusion, staff-led withdrawal

Date, time and duration (minutes) restraint was used

Time to report (days) (parents/carer and education authority/school managers/proprietor)

Exact location incident occurred

Person(s) Involved

Child or young person involved, including: name, age, protected characteristics, additional support needs,
health conditions

Does the child have a plan that has been agreed with parent/carers and appropriate staff?

Other person(s) involved

Name and position of staff involved

Detailed account of restraint, including:

- events leading up to restraint

- how did staff/child or young person respond?
- what happened afterwards?

Was the distressed behaviour related to an identified additional support need? If so, how?

Did anyone else observe the restraint? Please provide details.

Intervention Details

Does the child or young person have a child’s plan?

Was the plan followed?

If the plan was not followed, why? If followed, are there any changes required to the plan?

Were preventative approaches used (e.g. de-escalation or co-regulation strategies)?

Were the members of staff involved trained in the safe use of restraint?

Why was restraint used?

Additional information for staff-led withdrawal (without consent) and seclusion recording

Was the child or young person physically moved to another place? If so, who took the decision, how were they
moved and where to?

Was the child or young person prevented from leaving? If so, how and for what reason?

Was the child or young person supervised during this time? By whom? Were they in the same room as the child
or young person?

How long did the child or young person spend in this situation (in minutes)?

Comment on how the child or young person responded while in this situation and when they returned to class.
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Was Harm Caused?

Were there any visible or apparent physical injuries as a result of the restraint?

If so, how were these attended to? Was this recorded?

Were child protection procedures initiated? If so, which agencies were informed?

Was an investigation carried out in line with the agreed disciplinary procedures? Detail outcome.

Was post incident support provided to the child or young person/s involved?

Confirm that the record has been authorised by senior manager

What monitoring and ongoing assessment are in place?

Further action to be taken following analysis by senior manager

Date restraint record closed

Post incident review

The key information that should be recorded during any post-incident learning review
discussion is listed below.

Post incident learning review (following de-escalation, co-regulation, withdrawal or restraint) - staff and
child or young person

Summarise the child or young person and staff learning review discussion, including child's view, where
gathered, agreed follow up support and actions

When did the discussions take place?

Who conducted the discussions?

Describe agreed actions?

Was the child’s plan updated?

Parent/carer comments

Has the child’s plan been reviewed to take account of changes required'?
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