b Law Society
& of Scotland

Independent Strategic Legal Aid
Review

Response to the Independent Strategic Legal Aid
Review call for evidence

May 2017



r;x;gn Law Society
% of Scotland

Table of contents

Iz o] L=} oo 01 (=T o1 PP 2
[N oo U Y od 1 o] o B PP UOPUPPPPPPPPPPPIN 6
(O TU ] gr=T o] o (o = o1 o OSSP PPPPPPPPPTPTIN 8
Executive Summary and Key ReCOMMENUALIONS. .........uuuuuiieiiiiiieae ettt 9
U] 7o [T Vo PRSP SPPPPPPPP 9
(@30 o F=T I [To = L=V o TSRS PRSPPI 10
Legal aid — geography and demography Of SUPPIY .....coovriiiiiii e e 12
Legal aid and teChNOIOGY ......coveie e 12
Values and ethos of legal aid PrOVIAEIS ........ccouuniiiiiii e e 13

Recommendations to the Scottish Government, the Scottish Legal Aid Board and the Independent

REBVIBW .ottt e ettt E e e e et a e e e et e et e et e e n e e e eenn 14
U 0o ] o PP O PP PUPPTPPUPPPPPPPPPIN 15
Certainty and equitable treatMeNt............ooiiiiii i 16
2015 Report: Legal Assistance in Scotland — Fitfor the 21 Century.........ccoooovvvviiiiii i 18
Key Results of the Commissioned RESEAICH ...........oooviiiiiiiiiiiii e 18
AANBIY SIS . ettt e oo e e e oo e et ettt ettt ettt e e e e e e e e e e e e e e e e e e e aeeeeteraaranara 19
(@1 g oTe ][0 [l = 1o 0 1 PSP PPPPPPPPPPPPPPPPP 21
(©70] o[ [T 5] o] o K J T TP PP P PRRPPPPPPI 22
PV NIV DENMETIES . ..ot e ettt ettt ettt e e e e e e e e e e e e e e e e e e aeeanees 22
The prevalence and cost of unmet legal NEEA............ooviiii i e 23
The ValUB Of FESEAICK ...t e e e et e e e e e e 23
Civil legal aid and preventive DENETILS.........oouu e 25
Identifying effective pOiINtS Of INTEIVENTION. .........ouiiiii e e e e e eaannns 26



r;x;ga Law Society
2 of Scotland

Criminal legal aid and preventive DENETITS...........ii e 29
(©70] o[ (U 5] o] o K F TP P PRSPPI 29
Criminal legal aid — poliCe StAtION AUVICE ......couviiiiii e s 31
Criminal Justice (SCOUAN) ACE 2016 .......ceeieeeieiiiie et e e e e e et s e e e e e e eaaa e e e e e eerannn e e 32
INTEIIM AULY SCREIMIE. ... ettt e e e e e e e e et e e e e e e e eaa e e e e e e eeetanneeeeeeannnnns 33
Police station advice in England and WaES.............oooviiiiiiiiiiiiiiiiee e 34
PrOPOSEA FBES ...t e ettt e e e e et b e b b s 35
Criminal Legal Aid — SUMMETIY ...ttt e e e et e et e e e e et e bb e e e e enta e e s 36
CrimiNal ProCRAUIE .........coiiiiiiiiii e e 36
Current fee structure — Criminal ABWOR...........ouiiiiiiiiiii e 37
Summary Criminal ProCEEAINGS .......euuuiiiee i e e e et e e e e e e et r e e e e e e eeaa e e e eeeesnnnaeeas 37
First Custodial Sentence Cases and Contempt of COUrt CaSES .......ccoeiviiiieieeiiiiiiiiiieeeeie s 38
REQUIBLION 15 COVEY ...ttt oottt ettt ettt ettt s e s s e e oo e e e e e e e e e e e e e e e et eeeseaesebnbbnneen s 39
RECOMMENUEU SEIUCTUNE ...ttt e e e e e e e e e e e e e e e e e e e et e e e e e bbb b s 39
(@0 1] Y g F= 1Y T TP PR SSPRPPPPP 42
Yo (=T (gL TR (=10 =TI Yo ISP PTPRPPIN 43
o 1 11 SRS 43
CUITENTFEE SEIUCTUNE ... e e e e e e et oo ettt ettt et et bbbttt a e e e e e e e e e e eeeeeeaaas 43
Early resolution of cases - Section 76 of the Criminal Procedure (Scotland) Act 1995............ccceeiiiinnnnn. 44
Early resolution of cases - Section 80 of the Criminal Justice (Scotland) Act 2016.............ccccvvviieerennn.n. 46
RECOMMENUEA SEIUCTUNE ...ttt e e e e e e e e e et ettt e e e e e e bbb 47
(70 QA g =1 V= LN 50
Criminal legal assiStanCe and @D PEAIS ... ..ccoivieiiiiie e 51
Y e LAY o] o L= LI 01 o PN 52
Fees for the NEW apPPEaI COUI ... e e e e et e e e e e e e e aaa s 53

Page 3



r;x;ga Law Society
2 of Scotland

(LA I [=To T Lo PSP 56
AJVICE ANT ASSISTANCE ......coiiiiiiiiiiiit ettt e oo e e e e e e e ettt ettt ete et be e bbb a s e e s e e e e e e e e eaeeeeeeeeeeennnnnnne 56
= T 56
(@81 W =To = | o TP PP UOPRPPPPP 57
OB (=T | ST ] = 2 TP 57
= 10 11 - U PP 60
paTanlTo L=V ileT g Ir=Ta Lo ISV (U [ o SR 61
MeNtal HEAIN ... 62
AdUIS WItN INCAPACITY. ... i e e e e e e e e e e et e e e et e e e et e e e et e e eeranaas 62
[ (OTU ST o =T o B =T =T oL 1 (S 64
RECOMMENUALIONS. ...ttt e et e e e e e e e e e e e e e ee e e e e e n b e bbb s 65

Children’s legal @id..............oooiiiiiiiii et 67
a1 oo [8 o (o] o FO PP P PP PP PP 67
AJVICE NG ASSISTANCE ......oiiiiiiiiiiiee ettt oo e e e e ettt ettt et e e e bbb s e e s e e e e e e e e e e e e e eeeeenennnnnnnee 67
Y = YL PR 67
Children’s LEGal A ... ... e e e e et e ettt ettt ettt e e et a e e e e e e e e e e e e eeaeeeas 68
CUITENT ISSUES = SONICITOTS ... e ettt ettt ettt et e bbbt e e e e e e e e e aeeaeeeas 70
CUITENT ISSUES = OLNEI. ... e e e e e e ettt ettt ettt et e et e e bbb e e e e e e e e e e e e e e eeeaeeaas 71

Legal aid —geography and demography Of SUPPIY ... 71
a1 (oo [¥ o (o] o FO PP P TP PT TP 72
Geography of legal @id PrOVIAEIS.........cooiiiiiiiiiee e e e e e e 77
Demography of legal @id PrOVIEIS ......ccooiiiiii et 79
(@70 o [ox (1570 o PSR RSSPPPPP 85

Legal aid and tECNNO0OI00Y ..covu e e e e e e e e e a e 87
o] (oo [8ox (o] o TP 87
The challenges Of tECNNOIOGY ........uuiiiiiiiiii e e e e e e e e aeeaeeaaeees 88



r;x;gﬁ Law Society
2 of Scotland

Evidence and ProCeAUINE REVIEW. .......cooii it e ettt et et e as 91
FUher reCOMMENUALIONS ... ...ttt e e e e e e e e e e e e et e e e e e e e ee e e e e bbb s 94
Values and ethos Of 1€gal @Id ........ooouiiiiii et eeenes 96
Legal aid and the public SECIOr E0OS.........oii i e e e e eaanes 97
Legal aid and adminiSratiVe JUSHICE .........uuiieeieeeiiiee et e et e e e e et e e e e e eeaea e e e e eeeennnes 98
Solicitors and the publiC SECIOr ETNOS...........oiiiiiiiiiiiiie e e 99
Promoting equality @nd fAIMESS ......cooiiii et 100
Supporting the MOSt VUINEIaDIE ...........oooiiiii e 100
Supporting and empowering INAIVIAUAIS. .............uuuiiiiiei e 101
(070 g [od [T 5] 0] o K F TP SUPPPPPPPPPIN 101
ENabliNg @ffECTIVE TeIIVEIY ... ettt e e e et e e e et e e e e eeenes 103
BT @ CTIVE PrOCESSES. ..ttt ettt e e oo e e e e e e e e e e e et e e e e e e e a s 103
Partnership or JOINE WOTKING . ... ... e e e e e e et e e e ettt e et e e e e e et ba b e e e e as 104
INfOrmation abOUL PEITOIMIANCE. ... .uuiiiiiie e e e e e e e e e e e e e e e e e e e eeeeeabeaananes 104
Public, third sector and private SECIOr AEIIVEIY ..........ouuiiiiiiiiiiiiiii e 105
Range Of deliVEIY VENICIES .........eieeeee e e e e aeaas 106
Complaints INSPECTION NG SCIULINY........uuieeieeieii ettt e e st e e e e e e abe e e e e eeenennnas 107
(O o = 1|V (o 1 01 010 1Y 7= 1[0 o 107

Page 5



r;x,"gﬂ Law Society
% of Scotland

Introduction

Legal aid provides social justice. It gives people in Scotland a voice, often at the most challenging times of
their lives, whether unfairly dismissed, unlawfully evicted, resolving contact or residence of their children or
defending themselves from criminal charges. It helps to tackle the significant inequalities in our society. It
helps to build safer and stronger communities where people know their responsibilities and can enforce
their rights. It improves the life chances of children, young people and families at risk. It helps to provides
equality before the law, ensuring that everyone is able to resolve disputes and legal issues effectively.
Legal assistance provides assistance to a wide range of the populationin Scotland, with legal help in

around 250,000 cases in the last year.

The Minister for Community Safety and Legal Affairs, Annabelle Ewing MSP, highlighted the importance of
legal aid in delivering social justice in her announcement to the Scottish Parliament of the establishment of

the independent strategic review of legal aid*:

“Publicly funded legal assistance plays a vital role in providing citizens with the ability to enforce
their rights and in upholding social justice. In Scotland, we have, notwithstanding budgetary
pressures, maintained wide access to legal assistance across criminal and civil cases. We have a
demand-led system that has a high eligibility rate, which means that all those who apply and are

eligible receive publicly funded legal assistance”.

“The systemis founded on the Legal Aid (Scotland) Act 1986—a statute that pre-dates devolution,
human rights legislation and other major reforms to the justice system, and which is now more than
30 yearsold. The 1986 act has, appropriately, been updated over those 30 years to ensure that it
has reflected currentneeds in relation to human rights, and that it has met Government's social

justice ambitions.”

Although Scotland has perhaps the earliest organized system of legal aid, established in 1424, o ur modern
system of legal aid was forged in the post-war aftermath, argued by some as the fourth pillar of the welfare
state. On the advent of the 60" anniversary of legal aid across the UK in 2009, the Legal Services
Commission spoke proudly about the establishment of legal aid in England and Wales in a press release?:

! Scottish Parliament, Official Report: Meetings of the Parliament, 1 February 2017

? Legal ServicesCommission, Legal Aid— 60 Years of Justice for All, pressrelease, 30 July 2009
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“Legal aid was a turning point. Until that date, access to justice for people of limited means
depended on the charity and social conscience of lawyers”.

“Fromthat day on, legal aid became a right and expectation for the most disadvantaged people in
our society... the legal aid scheme has grown to fund cases in a multitude of areas of law, giving
people hope to make their lives better. Be it the recent success of the Ghurkhas in their fight for UK
settlement rights, or Colin Ross’High Court victory in his battle for life-prolonging cancer treatment,
its legal aid that funds the test cases that help improve the justice system, sometimes changing the

law itself.”

Similarly, legal aid in Scotland has funded a range of landmark cases, such as establishing the right of
access to legal advice at a police station. Legal aid is not simply a public subsidy to a private-sector
service. It is a mainstay of the requirement for access to justice. It is an articulation of the way in which our

democracy ensures the rule of law. It is a protection of human rights, including the right to a fair trial.

As we move towards 70 years of legal aid in Scotland, the opportunity for the Independent Strategic
Review of Legal Aid to recommend ways forward over the next five to ten years or beyond is welcomed.
There has not been a comprehensive review of legal aid since 20043, and now at a stage that legal aid, like
all public services, has seen persistent financial constraint since the economic downturn, a strategic
overviewis required. We stated in our 2015 strategy paper and maintain thatthe current legal aid system s

not fit for purpose and is in need of reform. There are many reasons for this, including:

e Legal aid coordinates with and contributes towards the broad social justice outcomes that the
Scottish Government aim to achieve

e Legal aid enables solicitors to meet the requirement for equality of arms

e Legal aid offers value for money and commands public confidence

e Legalaid protects the human rights of people across Scotland and is fit for purpose for the human
rights settlement of the Scottish Parliament

e Legalaid provides, in so far as is practicable, a consistent and quality service across the whole of
Scotland

e Ensuring, in the light of the Christie Commission®, that legal aid services achieve outcomes, are

focused on service users, build resilience, and generate preventive benefits

® Scottish Executive, Strategic Review on the Delivery of Legal Aid, Advice and Information: Report to Ministers and the Scottish Legal Aid Board,
2004, http://www.gov.scot/Resource/Doc/26800/0025003.pdf (accessed 18 May 2017)

* Commission on the Future of Public Services, Commission on the Future of Public Services, 2011,
http://www.gov.scot/Resource/Doc/352649/0118638 pdf (accessed 18 May 2017)
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e And providers of legal aid are treated equitably

Our approach

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors. With our
overarching objective of leading legal excellence, we strive to excel and to be a world -class professional
body, understanding and serving the needs of our members and the public. We setand uphold standards
to ensure the provision of excellent legal services and ensure the public can have confidence in Scotland’s
solicitor profession.

We have a statutory duty to work in the public interest, a duty which we are strongly committed to
achieving through our work to promote a strong, varied and effective solicitor profession working in the
interests of the public and protecting and promoting the rule of law. We seek to influence the creation of a
fairer and more just society through our active engagement with the Scottish and United Kingdom
Governments, Parliaments, wider stakeholders and our membership.

Our overall approachto legal aid issues is guided by our statutory objectives. First, under the Solicitors
(Scotland) Act 1980, to represent the interests of the solicitors’ profession in Scotland and the interests of
the public. Second, under the Legal Services (Scotland) Act 2010, including supporting the constitutional
principle of the rule of law and the interests of justice, protecting and promoting the interests of consumers
and the public interest generally, promoting access to justice and competition in the provision of legal
services and promoting an independent, strong, varied and effective legal profession. Our approachis also
informed by our strategy, Leading Legal Excellence, which aims to influence the creation of a fairer and

more just society, communicating the views of our members and the clients they serve®.

Our response to this call for evidence is led by our Legal Aid Committee, with expertise in criminal, civil and
children’s legal aid practice. Input has also been received from a range of other Law Society committees,
including those responsible for Access to Justice, Administrative Justice, Criminal Law, Equality Law,
Family, Immigration and Asylum, Public Policy and Mental Health and Disability Committees; and from our
Board and Council. These committees comprise solicitor and non solicitor members and members from
across civic society in Scotland, and our response reflects their experience whether as legal aid

practitioners or solicitors working in other areas of practice, the experience of their clients, and experience

® Law Society of Scotland, Leading Legal Excellence, 2015, https.//www.lawscot.org.uk/media/57 2056/Strategy-2015 pdf (accessed 18 May 2017)
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drawn from public life in Scotland whether involved with the justice system or other areas. We have also
engaged with local faculties and practitioners, to to reflect the diversity of views within the profession,
around the country and the range of different practice areas.

Our response to this call for evidence also draws on previouswork we have carried out around legal aid,
including our strategy paper on legal aid published in 2015, Legal Assistance in Scotland: Fit for the 21
Century® - the development of which involved extensive engagement with legal aid practitioners and key
stakeholders across the justice and third sectors - and our recently commissioned research The Financial
Health of Legal Aid Firms in Scotland”.

Legal aid and access to justice are fundamental concerns for the profession overall, not simply those
engaged in legal aid practice. With diminishing funding and providers, the current health of the legal aid
system affects the entire profession and the public they serve. This is reflected in our regular surveys of
members from all areas of practice. In 2016, for instance, 80% of members overall agreed with the
statement that current Scottish Government policy on legal aid risks undermining the principle of access to
justice for the poorest in our society (with 8% disagreeing)®.

Executive Summary and Key Recommendations

We considered the reform of legal aid through a policy development and consultation process in 2014 and
2015, which culminated in our strategy paper Legal Assistance in Scotland: Fit for the 21% Century. This
strategy paper highlighted a number of the challenges to legal aid in Scotland, including bureaucracy,
funding, rural provision, court and police duty requirements, keeping pace with justice sector developments
and the development of newtechnology. Many of the recommendations contained within that strategy
paper remain valid in 2017.

Funding

® Law Society of Scotland, Legal Assistance in Scotland: Fit forthe 21> Century, 2015, https://www.lawscot.org.uk/media/505409/legal-aid-reform-
document.pdf (accessed 18 May 2017)

" Otterburn Legal Consulting, The Financial Health of Legal Aid Firms in Scotland, February 2017,
https://www.lawscot.org.uk/media/1033810/Legal-Aid-Financial-Health-Report-February-2017.pdf (accessed 18 May 2017)

® Ipsos MORI, Law Society of Scotland Merbers Survey 2016, https://www.lawscot.org.uk/media/1064131/Law-Society-of-Scotland-Members-
Survey-2016-for-website-.pptx (accessed 18 May 2017)
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Urgent additional funding is required to ensure that our system of legal assistance remains vibrant and that

every person in Scotland who requires assistance to resolve their dispute is able to access it. Recent

research highlights that the system for providing legal assistance has become overly complex,

administrative burdensome and is not sustainable in the longer term. Both civil and criminal legal aid

practitioners are undertaking work for Icients that they are never paid for. They are effectively working pro-

bono.

Recommendations:

e The Scottish Government makes an investment in legal assistance by allocating additional resource
to the Legal Aid Fund

e The Scottish Government uses this additional resource to increase legal assistance rates

e The Scottish Government makes the necessary legislative changes to the Late Payment of
Commercial Debts (Scotland) Act 1998

The Law Society and advice sector work together to ensure that funding, both for legal assistance and
other advice services, is provided in such a way as to generate certainty and confidence in the system, and
remunerate those providing the service at a sustainable ratePreventive Benefits

Research has shown that investment in legal assistance helps to limit the costs to the public from
unresolved legal issues and the associated costs that flow fromit, including, for example, healthcare and
housing costs. There is a benefit to everyone in Society of resolving a legal issue before it becomes
intractable.

Recommendation

e We believe that the Scottish Government should now undertake further research in this area .

Criminal legal aid

Criminal legal aid is divided into police station advice, summary, solemn and appeals. We recommend a

new structure of funding and a simplied financial verification procedure. ltis vital that any person suspected

or accused of a crime has the benefit of access to legal advice. and that this advice should be provided

free if that person does not have sufficient means to pay for it

Page 10
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Recommendations:

e The Scottish Government reviews existing funding arrangements for solicitors carrying out police
station work as a matter of urgency.

e The Scottish Government introduces a system of block fees, payable to solicitors for providing
police station advice

e The Scottish Government explores harmonising and streamlining, as much as possible, all funding
arrangements in relation to summary crime

e The Scottish Government takes steps to re-structure solemn fee arrangements so that the solicitor
receives an appropriate level of fee for achieving effective and efficient resolution of a case

e The Scottish Government reviews the funding structures for criminal appeals to ensure funding
arrangements support existing court practices and procedures

e The Law Society enters discussions with SLAB and the advice sector to consider the development
of a single grant system, removing current distinctions between Advice and Assistance, Assistance
By Way of Representation, and Legal Aid

The Scottish Government considers developing a legal aid loan to individuals requiring some level of

financial support to access legal services.Civil legal aid

Civil legal assistance is available to allow individuals to enforce their rights and obligations under civil law.
However, we are told by practitioners that it is becoming unsustainable to continue offering civil legal
assistance and that fees paid to them by private individuals or organisations is subsidising their legal aid
work. This is of great concern when considering the long-term sustainability of civil legal assistance.

Recommendations:

e As noted above, the Law Society enters discussions with SLAB and the advice sector to consider
the development of a single grant system, removing current distinctions between Advice and
Assistance, Assistance By Way of Representation, and Legal Aid

As noted above, the Scottish Government considers developing a legal aid loan to individuals requiring
some level of financial support to access legal servicesChildren’s legal aid

Children’s legal aid generally relates to proceedings before the Children’s Panelrelating to state
intervention in the private lives of families. The arrangements are similar to civil legal aid. It is vital that the
views of any child are properly and appropriately heard and considered when reviewing the circumstances

of any action, especially as any decision may have a fundamental affect on the future of that child.
Page 11
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Recommendations:

e A simplified structure of legal aid would assist applicants in udnerstadning the processes and

eligibility criteria.

e |t would be appropriate to make legal assistance available for Pre-Hearing Panels given the

increased frequency of those Panels and the important decisions they take.

Legal aid — geography and demography of supply

One of the strengths of the currentlegal aid system is the broad network of providers offering local services
across a range of advice areas. However, there are a number of areas in Scotland where there are
concerns around supply. The demography of legal aid practice is also an area of significantconcern. The
number of solicitors registered for criminal legal aid does not reflect the overall age profile of the
profession.

Recommendations:

o A review of the types of work that can be undertaken by first year trainee solicitors under the legal
aid scheme, with the aim of increasing these types of work , thereby providing greater incentives to
firms to recruit trainees.

e SLAB could also consider funding trainee solicitors in legal aid practices.

Legal aid and technology

It is likely that technology will have a significant impact on future delivery of legal assistance and legal
services more generally. Newtechnology can offer efficiency savings through new or streamlined
processes.

Recommendations:

e Further research is carried out by the Scottish Government into the effectiveness of

videoconferencing
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e The Scottish Government and Scottish Court and Tribunal Service consider the use of digital
recording technology to replace shorthand writers in civil proceedings

e Areassessment of the ways in which client communication takes place.

A review of the reliance on paper based systems should be undertaken, in light of the advances in
technology and court processes.

Values and ethos of legal aid providers

We believe that the current values and ethos of legal aid providers in large part overlap with those for
public services more generally and provide an effective foundation for helping the public during some of the
most challenging events of their lives.

Recommendation:
e Areview of the current treatment of funding of community action in Scotland

Enabling effective delivery

We believe that the legal aid system does enable effective delivery of access to justice to people across
Scotland, though the system is urgently in need of structural reform.

Recommendations:
e The Scottish Government reviews the use of sheriff officers in legal assistance cases

The Law Society and advice sector carry out further investigation into the possibilities of further integrating
solicitors into the work of the third sector :

It is from these recommendations that our response to the call for evidence stems. Notwithstanding, for
instance, consultation work carried out by SLABaround simplification of the legal aid system or recent
proposals from the Scottish Government around reform of police station advice fees, we believe that the
recommendations that we made in 2015 remain relevant and pressing today.
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Recommendations to the Scottish Government, the Scottish Legal Aid Board
and the Independent Review

e We recommend that the Independent Review contactpractitioners in all practice areas, both civil
and criminal to obtain additional evidence on howthe current legal aid system works in practice.

e Werecommend that the Scottish Legal Aid Board (SLAB) explains how the figure of 7% increase in
fees was determined, and what evidence and information was available to SLAB when revieweing
this?It is not clear that these structural reforms have led to any increases in fees? Has there been
any increase in fees as a result of this measure?

e We recommend that the Scottish Government updates the payment fees that are currently set at
1992 levels.

e We recommend that both the Scottish Government and SLAB review the process of decision
making in relation to accounts to ensure consistency to allow certainty for solicitors on what will and
what will not be paid. In particular, we request that SLAB considers the issue of abatements and the
funding of expert reports to ensure that solicitors can easily understand the processes around these
areas and have clarity on what SLAB will pay.

e We recommend that the Scottish Government commissions research into whether there are
preventive benefitsto legal aid in excess of the costs of provision to allowthese outcomes to be
accurately assessed in Scotland.

e We recommend that the Scottish Government undertakes further research into the ways in which
early intervention can resolve legal disputes.

e We recommend that the Scottish Government explores harmonising and streamlining, as much as
possible, all funding arrangementsin relation to summary crime.

e We recommend that SLAB publishes all taxation results for accounts to give practitioners an
increased understanding of the system overall.

¢ We recommend that SLAB considers funding trainees who work in legal aid practices.
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Funding

We believe that every person in Scotland should be able to access advice and progress any claims or
disputes they may have through to resolution, regardless of their personal finances. Legal aid helps

combat the significant inequalities in our society. Legal aid provides equality before the law.

Legal assistance provides financial assistance to those individuals who are on lowand moderate incomes
to access legal services. Overall expenditure on legal assistance has been declining in real terms for
several years. The real term decline in total expenditure is substantial. In 1994-1995, the total expenditure
of legal assistance was £132.1 million. According to an inflation calculator which uses official UK inflation
data to show how prices have changed, £132.1 million would equate to around £247.2 million todaycuist.®

Like all public services, legal assistance has seen budget reductions through the economic downturn. A
great strength of legal assistance in Scotland relates to the budget, which is not fixed, but is flexible to
meet demand. The economic position has changed and Scotland’s economic recovery is now well
established.'® We are anxious to ensure that legal assistance is not unduly limited through further

reductions.

The cost to the public from unresolved legal problems can be huge and legal assistance helps to mitigate
these costs. Research has shown that investment in legal assistance can deliver savings to public
services, to the wider economy, and add value to both clients and communities. ** An early and necessary

intervention from advice and legal support prevents future problems and expense.
As the Scottish Human Rights Commission noted in 2012:

“While it is important to maximise the value of legal aid expenditure, in a time of austerity, itis
essential to maintain a fair, high quality and equitable system which maintains public confidence

and guarantees access to justice”.'?

9 http://www.thisismoney.co.ukimoneyhills/article -1633409/Historic-inflation-calculator-value-money-changed-1900.htm|

'° Scottish Government, Growing Scotland’s Economy — Scotland aims to join Europe’s best, http://news.scotland.gov.uk/News/Growing-Scotland-
sEconomy-Scotland-aims-to-join-Europe-s-best-16cl.aspx

" CitizensAdvice Bureau, Towards a business case forlegal aid, July 2010
(www.citizensadvice.org.uk/towards a business case for legal aid.pdf); University of Sussex, Social Welfare Advice Services, A Review, May
2014 (http://www.lowcommission.org.uk/dyn/1405934416401/Social-Welfare-Advice-Services-Final-Report-20140603-Main-T ext.pdf)

2 Scottish Human Rights Commission, Written Submission to the Justice Committee in relation to the Scottish Civil Justice Council and Criminal
Legal Assistance Bill, September2012
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http://www.lowcommission.org.uk/dyn/1405934416401/Social-Welfare-Advice-Services-Final-Report-20140603-Main-Text.pdf
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We have a regulatory duty to promote access to justice and an independent strong, varied and effective
legal profession, and to protect and promote the public interest.’® It is also fundamental that legal
assistance adapts appropriately to keep pace with developments in the justice system. ltis in this context

that we must now reviewthe legal assistance system and ensure thatit is, and can remain, fit for purpose.

Certainty and equitable treatment

The equitable treatment of legal aid practitioners is a consistent theme across our call for evidence. The
legal aid systemin Scotland is underfunded. We have highlighted this consistently. There are rates of pay,
for mainstream areas of work such as police station advice and appeals thatwere last revised in 1992. The
Minister for Community Safety and Legal Affairs, Annabelle Ewing MSP, in correspondence with the

Justice Committee of the Scottish Parliament, stated**:

“The ‘1992 rates’ have not been updated since 1992 as a result of negotiations with the Law
Society of Scotland in 2008... This table of fees is rarely used. In 2015-16, the 1992 fees cost the
Legal Aid Fund £2.83m or 5.2% of the total expenditure of solicitors fees for criminal legall

assistance.”

It is unsurprising that fees last updated in 1992 would form only 5.2% of the total expenditure on legal aid.
Updating these fees on a GDP deflated basis, rather than a cost of £2.83m would see a cost of around
£4.8mto the Legal Aid Fund. Updating the 1992 fee levels was a proposal that we made as recently as
2015 with the introduction of the Sheriff Appeal Court butwhich the Scottish Government rejected.

This stance illustrates the key challenge around the funding of the currentlegal aid system. Under the legal
aid system governed by the Legal Aid (Scotland) Act 1986, elements of the regulations made under that
Act, notwithstanding the scarcity of parliamentary time, are reviewed annually: for instance, the eligibility
thresholds for legal aid applicants. However, rates of pay for service providers are not revised annually.
The remuneration of other participants in the justice system are reviewed on a consistent and periodic
basis, from judiciary to court staff, from prosecutors to sheriff officers, yet there is no mechanism for legal

aid to be reviewed similarly. Rates of pay across the public sector were static or belowinflation in recent

 Legal Services(Scotland) Act 2010 s1

¥ Annabelle Ewing MSP, Minister for Community Safety and Legal Affairs, Legal Aid Update, correspondence to Convener of Scottish Parliament

Justice Committee, 27 October 2016, http://www.parliament.scot/S5 Justice Committee/General%20Documents/20161027MfCSLAtoMM .pdf
(accessed 18 May 2017)
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times as a result of the economic downturn'®. Had a similar mechanism been in place for legal aid, there
may have been similar results; equally, there would have been an opportunity for practitionersto make
representations around remuneration against the costs that they face, a number of which have significantly
increased recently, including the introduction of the living wage, pension auto-enrolment and business

rates increases.

No other participant in the justice system is working at rates set a quarter of a century ago. We again
raised the issues around the 1992 rates in relation to police station work in discussions this year. Following
six years of an interim scheme and in advance of the implementation of the Criminal Justice (Scotland) Act
2016, the Scottish Government provided fee arrangements, subsequently amended following discussion
with the Law Society. Under current 1992 rates, expenditure on police station advice by defence
practitioners in 2014-15 was £412,500. This expenditure accounted for police station advice on a
nominated solicitor — an individual or firm requested by the person detained — or on a duty basis —to a
person who had not requested a specific solicitor. By comparison, the equivalent expenditure in England
and Wales, a jurisdiction ten times the size of Scotland, was around £170m for the same period. Across
the range of registered practitioners for criminal legal aid, the average payment for covering requests for

police station advice is around £300 per annum for each registered solicitor.

The correspondence from Annabelle Ewing MSP, Minister for Community Safety and Legal Affairs, also
narrates the changes to civil and children’s legal aid fees: for civil and children’s advice and assistance and
assistance by way of representation (ABWOR), fees were last increased 17 years ago by around 15%; for
civil legal aid, block fees were last increased by around 10.5% almost a decade ago. There have been no
increases to these fees since and no indication from either Scottish Government or SLAB around future fee

reform for civil or children’s work.

The failure to revise, or even contemplate revision of fees that may have last been up dated 25 years ago
for criminal work or 17 years ago for civil work, is a huge challenge for the profession. It exacerbates the
common challenge of providing access to justice. It becomes more pernicious as an unresolved issue as
time progresses. It distracts from the wider challenge of ensuring thatthe legal aid systemiis fit for the
justice system and the focus of shaping legal aid around the clientsthat it serves.

 For instance, UK Parliament Scrutiny Unit, Public Sector Pay, June 2010, https://www.parliament.uk/documents/commons/Scrutiny/Economics-
in-practice-public-sector-pay-FINAL.pdf (accessed 18 May 2017)
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2015 Report: Legal Assistance in Scotland — Fit for the 21 Century

We consulted with members and stakeholders in 2015 on the issue of legal aid, which resulted in
recommendations for reformin our report “Legal Assistance in Scotland — Fit for the 21°' Century”*®. This
report noted that

“There has been areal term decline in legal assistance expenditure for years. Lack of investment or
re-investment of efficiency savings in legal assistance has made it increasingly difficult to maintain
a sustainable, high quality legal assistance system across Scotland.”™’

As part of the consultation and research that formed the basis of that report, we heard that law centres, the

advice sector and other front-line services have similar challenges around funding.

The large number of legislative changes and the volume of guidance issued over the years have led to the
development of a legal assistance system that is complex and difficult to navigate. A difference of opinion
over the interpretation of these rules and guidance is costly for both SLAB and practitioners. Legal
assistance is divided into criminal legal assistance, civil legal assistance, and children’s legal assistance.
Detailed consideration has been given to the issues of funding including thresholds, rates of pay,
abatements, financial verification and the potential to streamline the system of block fees, in relation to
different areas of work in the relevant chapters in this report. Therefore, these issues will not be considered
in detail here.

Following our 2014/15 consultation and discussions with the Scottish Government and SLAB, we
commissioned a report from Otterburn Legal Consulting LLP to gather information on the viability and
affordability of legal aid firms in Scotland.

In February 2017, we published this commissioned research (“Commissioned Research”) in a report

entitled “The financial health of legal aid firms in Scotland”*2.

Key Results of the Commissioned Research

' http://www.lawscot.org.ukkmedia/39132 1/legal-assistance-in-scotland-discussion-paper.pdf

" http://www.lawscot.org.ukmedia/391321/legal-assistance-in-scotland-discussion-paper.pdf, page 4

8 (http://www.lawscot.org.uk/media/1033810/L egal-Aid-Financial -Health-Report-February-2017.pdf)
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The problems with the current system are clear. The framework has become overly complex and
administratively burdensome, the system has not kept pace with changes to the wider justice system, and
there is continuing pressure on the budget which has resulted in legal aid practice becoming an

increasingly unsustainable option for solicitors.
The Commissioned Research highlighted that:

¢ the financial viability of suppliers of legal aid services in related to their size

e approximately one third of the hours worked by civil legal aid practitioners is not paid; and
approximately one quarter of criminal legal aid work undertaken by practitioners is not paid for

o thelegal aid system appears to be in difficulty and is in need of urgent reform

e thereisarisk that firms which undertake only small amounts of legal aid may cease to offer it at
some pointin the future

e the concerns and issues raised by legal aid practitioners may have an impact on access to justice
for members of the public

e according to the authors of the Commissioned Research, there is a “risk that people in rural areas

who would be eligible for legal aid will not be able to find solicitors to take their cases.”*®

Analysis

The Commissioned Research shows that the legal aid system s in “great difficulty”. ?° The impact of the
issues identified in the report affects both firms specialising in legal aid work and those where legal aid
forms only a small part of their business. Some firms may require to subsidise their legal aid work with the
fees paid by private clients.

The fact that solicitors undertake legal assistance work at present does not mean that, long term, they will
be able to do so at the rates of pay presently offered.

Following the introduction of the 1986 Act the rates of legal assistance were set at approximately 10% less
than the then charged private rate. Payment underlegal assistance was “guaranteed” but ensuring that a
private client paid was not always guaranteed.

¥ Commissioned Research, page5

® Commissioned Research, page5
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In 2011, the Scottish Government stated that it:

“also remained committed to enabling the legal profession to be fairly remunerated for the work

they do, whilst also ensuring value for money for the taxpayer”. **

Despite this commitment from the Scottish Governmentin 2011, currentrates of payment to solicitors for

all types of legal assistance are significantly underpaid in comparison with current private rates of charging.
As our 2015 report states:

“‘without any significant increase in legal assistance rates since the introduction of the 1986 Act the

rates of charging in private fees compared to legal assistance fees has grown hugely”. %

Legal assistance payment rates have not beenrevised upwards on an annual basis in line with inflation.
Some of the rates have remained static for more than 20 years. This is in contrast to Sheriff Officer Fees
which are reviewed annually and increased to ensure that there are appropriate increases in line with
inflationary rates.?® Although there have been attempts at targeted increases for solicitors who undertake
legal aid work, these are often offset by fee reductions. Structural reforms have been designed to lead to
increases in fees but it is not clear that the increases have in fact been achieved. Overall, the changes in

the rates have not been successful in achieving a sustainable system of legal assistance provision.

There are a number of areas of routine practice for which legal assistance solicitors are not paid, including
the verification of a client’s eligibility and the processing of accounts online. The volume of unpaid work has

increased as these procedures and processes have increased in complexity and scope over the years.

The issue of abatements was highlighted in our 2015 report which noted that “about 15% of the total
amount claimed in civil legal assistance accounts was abated from the accounts paid.” >* This suggests
that solicitors are encountering significant difficulty in accurately understanding and being able to claim

appropriately for the work being done. It also suggests that solicitors are not being paid the amount

% The Scottish Government, A Sustainable Future for Legal Aid, 2011 (http://www.scotland.gov.uk/Resource/Doc/359686/0121521 .pdf)

2 http://www.lawscot.org.uk/media/391321/legal-assistance-in-scotland-discussion-paper.pdf page 23

% For recentincreasessee http://www.legislation.gov.uk/ssi/2016/100/schedule/made and
http://www.legislation.gov.uk/ssi/2013/345/contents/made

# http://www.lawscot.org.uk/media/391321/legal-assistance-in-scotland-discussion-paper.pdf page 17

Page 20


http://www.lawscot.org.uk/media/391321/legal-assistance-in-scotland-discussion-paper.pdf
http://www.legislation.gov.uk/ssi/2016/100/schedule/made
http://www.legislation.gov.uk/ssi/2013/345/contents/made
http://www.lawscot.org.uk/media/391321/legal-assistance-in-scotland-discussion-paper.pdf

r;x,"gﬂ Law Society
% of Scotland

expected, which may lead to cash flow and sustainability issues for firms. The topic of abatements was
raised again in section 7 of the Commissioned Research. One respondent to this research said that

“The time incurred in arguing over necessary work undertaken that SLAB will not then pay for is
undermining the system. We are expected to undertakenecessary work then be told by SLAB that it

was not necessary at the account stage”.*®

The situation can arise where a solicitor and SLAB cannot agree the amount of an account. Taxation is a
formal process where a solicitor and SLAB both have the opportunity to explain their position to an
independent auditor who makes a decision on the fee to be paid. The 2015 report states that this “is
currently common place”. The system of taxation is not transparent, and creates an element of
inconsistency throughout the country. This results in SLAB dealing differently with the same issue

depending on the location of the solicitor, and further uncertainty on what a solicitor can expect to be paid.

The Low Commission’s evidence review of research on the economic value of legal aid and social welfare
advice showed that, both within the UK and across a range of international jurisdictions, “all of the studies
reviewed concluded that legal aid not only pays for itself, but also makes a significant contribution to

households, local economies and reducing public expenditure.”*

Other considerations

An overarching consideration that impacts on legal assistance is that of additional funding or special
measures for persons with protected characteristics. It is essential that some form of funding remains in
place for these individuals.

Access to legal assistance for those with insufficient resources to obtainit is recognised as being implicit in

the rights of access to justice by case law and the European Convention on Human Rights (ECHR).

Article 6 of the ECHR guarantees the right to a fair trial in both civil and criminal proceedings. This has
been interpreted as providing for a general requirement of some measure of “equality of arms” between the
state and the individual or between the parties in the case.?’ As such, in criminal proceedings an

adversarial justice system requires a degree of equality of arms with the prosecution service. In civil

» Commissioned Resarch page 22

% Professor Graham Cookson and Dr Freda Mold, The business case for social welfare advice services: An evidence review — lay summary, 2014
 Bertuzzi v. France, Judgment of February 13, 2003
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proceedings, the right to a fair hearing means the right to present one’s case to a court under conditions
that do not place one at a substantial disadvantage compared to the other party to the litigation. The right
to legal assistance is also explicitly recognised in the EU Charter of Fundamental Rights:

“Legal aid shall be made available to those who lack sufficient resources in so far as such aid is

necessary to ensure effective access to justice.”?®

Where legal assistance is not funded appropriately this risks limiting the effectiveness of legal assistance.

Conclusions

The commissioned research findings are of great concern to us. A properly funded legal aid systemis vital
to prevent small issues turning into serious problems for both individuals and other key public sector
services and their budgets. An urgent and wholesale review has long been required of howthe provision of
advice funded by legal aid is administered focusing on maintaining and improving meaningful accessto
justice for people in Scotland and we welcome the role of the Independent Strategic Legal Aid Reviewin
considering these issues. Reforms to the legal assistance system are urgently required to protect the
fundamental principle that everyone should be entitled to have access to legal advice to allowthem to
resolve their dispute. The reforms need to be efficient, straightforward and user friendly. A holistic
approach to reform, possibly achieved through looking at legal assistance in its widest sense, should be
sought.

It has become increasingly clear that the system we have cannot continue in the long term. The potential
impact of this on the public and on access to justice is significant.

Preventive benefits

The legal aid system in Scotland provides assistance in around 250,000 cases each year, across criminal,
civil and children’s legal aid. Legal aid provides a voice to citizens facing criminal charges prosecut ed with
the full resources of the state, or having unfairly lost their job, or facing homelessness, or family

breakdown, or the trauma of domestic abuse, or discrimination, or other legal problems.

% EU Charter of Fundamental Rights, Article 47, http://www.europarl.europa.eu/charter/pdftext_en.pdf (accessed 18 May 2017)
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The prevalence and cost of unmet legal need

People in Scotland face legal problems on a frequent basis: 21% of people have faced a civil legal issue in
the last three years; 14% have faced problems with home, family or living conditions; 7% have faced
problems around money or finance; 4% around unfair treatment; and 4% around health and wellbeing?°.
Though the occurrence of legal problems appearsto have reduced marginally since the end of the
economic downturn®, these remain prevalent with significant financial costs from unresolved legal
problems, as well as financial, psychological and emotional issues for the individuals involved, while also
affecting wider relationships, from families to local communities to the wider public.

Research from the Department of Constitutional Affairs in 2006 suggested that the co st of unmet legal
need was around £3.5bn annually across the UK®!. As a direct result of unmet legal need, it was estimated
that more than 372,000 people lost their jobs, corresponding with lost earnings of over £2bn. More than
1.1m people suffered a stress-related iliness serious enough to require medical intervention. More than
250,000 relationships broke down. More than 1m people suffered from a serious loss of self-esteem, which
as the research stated, “is accepted as being a trigger for people losing control of their lives, which can
result in domestic violence, relationship breakdown and substance misuse”. Costs estimated by this
research included around £200m in unemployment benefits because of unfair dismissal, around £300m in
police intervention because of violent conduct, and around £1bn in medical intervention due to physical
and mental health issues . From this research, the financial cost of unresolved legal issues is vast; the

human cost, for a society committed to the rule of law, to access to justice, to social justice, is equally vast.

The value of research

One of the challenges of the economic downturn for public services has been that at a time -critical stage
evidence-led policy interventions have been required to determine howto best allo cate diminishing
resources; an early casualty of the same economic and time pressures has been the capacity for research

# Scottish Crime and Justice Survey 2014-15, Scottish Government (http://www.gov.scot/Resource/0049/00496532. pdf)

% For instance, by comparison to the Scottish Crime and Justice Survey 2010-11

%! Getting Earlier, Better Advice to Vulnerable People, Department for Constitutional Affairs, 2006

Page 23


http://www.gov.scot/Resource/0049/00496532.pdf

r;x,"gﬂ Law Society
% of Scotland

to assess and evaluate these changes. There have been similar challenges in England and Wales around
the capacity to evaluate the impact of changes to legal aid, with the Low Commission stating*?:

“We are concerned it will also prove difficult to record the longer term effects, because the austerity
cuts to public services have meant that the capacity of organisations to monitor and report on the
impact of the LASPO Act®* changes has been reduced. In particular, the closure... of the Legal
Services Research Centre, which commissioned, as well as undertook, some very important
research, and the loss of its Civil and social justice panel survey, instantly reduces the volume and
quality of information we have about people’s experiences of the justice system. The reduction of
EHRC funding and the loss of the Administrative Justice and Tribunals Council further adds to this
lack of research capacity. It will therefore be very important that funders — such as the Nuffield and
Leverhulme Trusts, the Economic and Social Research Council and the Big Lottery Fund — all

support universities and other research bodies to undertake research.”

Around preventive benefits overall, research undertaken by the University of Surrey on behalf of the Low
Commission considered that the various sources of research available demonstrated a clear preventive

benefit to legal aid, observing>*:

“There is a large volume of research into the social value of legal aid, in terms of the impact of
resolving issues for the individual and both short and long term changes in their circumstances.
However, there are very few quantitative studies on the economic value of legal aid which include
any economic breakdown of costs vs investment in legal aid. What evidence exists tended to
largely originate from the United States. A minority of evidence originated from the UK.

All of the published Cost Benefits Analysis (CBA) or any Social Return on Investment data
concludes that legal aid not only pays for itself, but it also makes a significant contribution to

families/households, to the local area economics, and also contributes to significant public savings.”

In line with these findings, we believe that the legal aid systemin Scotland offers substantial financial
preventive benefits, based on the research projects that we highlight in this section of our response to the
call for evidence. We call on the Scottish Government to consider such research in Scotland, to help to

# TacKing the Advice Deficit: A Strategy for Access to Advice and Legal Support on Social Welfare Lawin England and Wales, Lo w Commission,
2013 (http://www.lowcommission.org.uk/dyn/1389221772932/Low-Commission-Report-FINAL-VERSION. pdf)

® The Legal Aid, Sentencingand Punishment of Offenders Act 2012, whichremoved a number of areasof civil practice from the scope of legal aid
in Englandand Wales

* Social Welfare Advice Services— A Review: Final Report, Prof Graham Cookson, Dr Freda Mold, University of Surrey, 2014
(http://www.lowcommission.org.uk/dyn/1405934416401/Social-Welfare-Advice-Services-Final-Report-20140603-Main-T ext.pdf)
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understand the costs of unmet legal need, the drivers of demand for legal aid and advice services and the
most effective means of intervention.

Civil legal aid and preventive benefits

One of the key drivers in preventive benefits research around legal aid was the removal of large areas of
civil law from the scope of legal aid in England and Wales, as a result of the cost-saving measures
introduced by the Legal Aid, Sentencing and Punishment of Offenders Act 2012. Anumber of sources of
research indicated that the costs of legal aid were significantly less than the preventive benefits elsewhere
in public service delivery. It was argued, taking a holistic approach to attempts to save public funds, that
cuts to the scope of civil legal aid - intending to save around £350m - were counter-intuitive.

Towards aBusiness Case for Legal Aid

One research projectconducted by Citizens Advice in 2010, itself a provider of legal aid in England and
Wales, showed the scale of preventive benefits emerging from its data on legal aid provision. Towards a
Business Case for Legal Aid suggested that for every £1 of legal aid expenditure on housing advice, the
state potentially saves £2.34; for every £1 of legal aid expenditure on debtadvice, the state potentially
saves £2.98; for every £1 of legal aid expenditure on benefits advice, the state potentially saves £8.80; and
for every £1 of legal aid expenditure on employment advice, the state potentially saves £7.13. This
research looked to quantify the costs of legal aid provision for particular categories of social welfare advice
and the financial consequences avoided by this intervention. In housing cases involving homelessness, for
instance, some of the financial consequencesincluded the cash implication to the landlord from a failed
tenancy, local authority temporary accommodation, support services, health services, criminal justice
intervention, potential resettlement costs and lost economic output. The research cited analysis by Crisis,
which had estimated the costs of homelessness ranging widely from £4,500 to £83,000 depending on
individual circumstances. In employment cases, some of the financial consequences from loss of
employment included an average of 19 weeks of unemployment benefit claimed, at a cost of around
£1,057 and lost economic output over the same period of around £8,140; for problems around work related
stress, it was estimated that this could affect around 500,000 people annually, with each incidence
resulting in an average of 29 working days lost and an overall economic cost of between £3.7bn to £3.8bn

each year.

Page 25



r;x,"gﬂ Law Society
% of Scotland

Similarly, research from NEF consulting on debt and housing cases indicated that there was a preventive
benefit of around £9 for every £1 spent on legal aid.

Identifying effective points of intervention

Even accounting for, as the University of Surrey research noted, “some rather heroic assumptions that are
not well justified” around the potential benéefits of legal help in some research studies, the clear conclusion
fromthis work is that there are clear preventive benefits to legal aid in excess of the costs of provision. We
recommend that the Scottish Government commissions research in this area to accurately assess these

outcomes in Scotland.

One of the areas that we consider helpful in such research is an identification of the effective points of
intervention through the process of a legal issue emerging. Intervention through legal aid tends to be found
later, once issues have formalised, or problems have clustered or escalated. Resolving legal issues
through different interventions at earlier stages may prove critical.

Demand failure

One research study, involving Advice UK and Nottingham City Council, found that around 40% of requests
135,

for advice were the result of ‘failure demand
“What this means for advice services in Nottingham is that in excess of 40% of their capacity is
taken up dealing with demand that has been generated by the failure of the advice agencies, or
other external organisations whose actions have an impact on the wider advice system, to do

something or get it right for clients.”

The impacts of failure demand can be obvious: an incorrect benefit assessment may lead to rent arrears,
eviction and homelessness, while tackling demand failure could avoid these consequences and their
financial and human cost. The increasing use of mandatory reconsideration for benefit decisions attempts
to address this demand failure and could have potential to reduce the demand on the legal aid system.
Research suggests, however, that the outcomes for individuals who receive legal assistance through

* Radically Re-thinking Advice Servicesin Nottingham: Interim Report of the Nottingham SystemsThinking Pilot, Advice Nottingham, Advice UK
and Nottingham City Council, 2009 (https://O1testsite01 files.wordpress.com/2015/07 radically-rethinking-advice-services.pdf)
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welfare redress forums are significantly higher than those without, eventhough these systems are

designed for unrepresented parties.

Mandatory reconsideration

For decisions around the homelessness duty in England and Wales, research by Dave Cowan, Abi
Dymond, Simon Halliday and Caroline Hunter has shown some of the benefits of mandatory
reconsideration but also for instance, 37% of local authorities indicated that half or more internal reviews
involved legal representation in 2014 (by comparison to 10% in 1998)%*. One of the reasons for this is that

housing managers recommend legal advice, with one stating:

“And what we say to people when they ask for a review ... is if you're going to ask for a review, it's
best if you seek some advice because of the complexities of the reviews and what people are
looking for ... at review. So they're encouraged to, to go away and to, we don't give individual
names, we dont point them towards [local solicitor] or Law Centre, but they get the information to
make their own choice and we do encourage people, at review stage, to actually get

representation.”
Another manager highlighted the benefits of this legal representation:

“You get a nice and neat presented package when you get a representative ... a solicitor or
whatever writing out five pages of why their client is vulnerable or whatever and the reasons why,
and | think that does make a big difference... if it's nicely presented by somebody, it's a much more
straightforward process... whereas a chaotic person who isnt accessing anything is going to be

less likely to present a coherent...argument.”

Mandatory reconsideration in the public sector is one of several early interventions that can d eal with legal
problems and there may be others that can also assist. Some of these are may be of use as legal issues
emerge, and howtechnology can assist in the identification and resolution of justiciable issues will be
considered elsewhere. At later stages, wider use of alternative dispute resolution could be helpful and one
of the features of the new simple procedure in Scotland, which replaces small claims and, in large part,
summary cause — between them, civil claims below a threshold of £5,000 — is the encouragement of the

% Reconsidering Mandatory Reconsideration, Dave Cowan, Abi Dymond, Simon Halliday, Caroline Hunter, Public Law, 2017 [P.L. 2017 , Apr, 215-
234]
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use of alternative dispute resolution®’. The conciliation service offered by ACAS for employment disputes
and the opportunity for judicial mediation for cases proceeding to Employment Tribunals are, we believe,
effective, though the level of fees required by claimants has been a significant deterrent to access to

justice®.

Early Legal Advice Project

Effective system design and evaluation is critical. However obvious the benefits of preventive benefits and
early intervention, there have been situations in which anticipated outcomes from system redesign have
not materialised. An example of this is the Early Legal Advice Project (ELAP), a pilot project in the
Midlands and east of England area of the UK Border Agency and which ran from 2010 to 2012. The Home
Office evaluation of the pilot in 2013 concluded that costs had increased and the quality of decisions had
only improved marginally*®. The pilot aimed to provide earlier advice to improve decision-making by the UK
Border Agency in asylum claims by introducing greater flexibility into the asylum process before the initial
decision is made, whether to grant or refuse asylum, to improve confidence in the asylum process and to
generate efficiency savings. The ELAP process made a number of changes to the process, including three
meetings between the asylum seeker and client before the asylum interview and the preparation of a
witness statement before the formal interview with the UK Border Agency, and a post-interview discussion
between the UK Border Agency case manager and the legal representative. The evaluation by the Home
Office, however, found that the costs per case for the ELAP processwere between £222 and £538 more

on average than for legal aid cases priorto ELAP.

We recommend further research into the ways in which early intervention can resolve legal disputes. This
will likely involve consideration of differentissues for different areas of law: the interventions that may be
suitable for a housing case will differ from those of a family case, or an immigration and asylum case, or a
criminal case. Equally, with the clustering and escalation of problems because of unmet legal need, there
will be a degree of overlap. There are also complexities around earlier and informal dispute resolu tion, as
research around interventions by legal professionals being more cost-effective than internal decision-

making processes and the experience of mandatory reconsideration suggests. We have highlighted that

¥ For instance, Rule 12.4: “The sheriff must ask the partiesabout their attitudesto negotiation and alternative dispute resolution”

*® Employment Tribunal Fees — Report — July 2014, Law Society of Scotland (https://www.lawscot.org.uk/media/334389/employment-tribunal -fees-
report.pdf)

¥ Evaluation of the Early Legal Advice Project: Final Report, Mike Lane, Daniel Murray, Rajith Lakshman, Claire Devine, Andrew Zurawan, Home
Office, May 2013 (https://www.gov.uk/government/uploads/system/uploads/attachment dataffile/199962/horr70.pdf)
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legal aid in Scotland, and the 1986 Act that structures the current system, predates several of the
administrative justice forums and the restructuring of the Scottish Courts and Tribunals Service (SCTS).
Mandatory reconsideration was designed for unrepresented individuals, though the outcomes for th ose
who do receive legal assistance is far more positive. The legal aid system does not currently offer
widespread representation for tribunal and other administrative justice forums. One of the eligibity tests for
access to legal aid is ‘effective participation’, namely whether an individual would be unable to participate
without legal representation. It may be, despite system design intended to make these forums accessible
to the public, that a better test would be effective outcome and the opportunity for publicly funded legal
assistance to deliver these more effective outcomes.

Criminal legal aid and preventive benefits

The vast majority of the research around preventive benefits has focused on civil legal aid and, in
particular, social welfare law. The majority of expenditure in Scotland and in a number of other developed

legal aid jurisdictions, however, is around criminal legal aid.

The triggers for intervention by criminal defence practitioners are activated by other agencies, principally
Police Scotland and the Crown Office and Procurator Fiscal Service (COPFS), as a result of arrest or
charge. Reducing crime or breaking reoffending cycles can create huge preventive benefits, though,
structurally, this is not the role or within the power, of criminal defence practitioners to achieve. Rather, the
preventive benefits from criminal legal aid are found in reducing the overall cost to the criminal justice
system from the effective defence of people suspected of, or charged with criminal offences. Designing
intelligent systems to achieve these benefits is critical, and we outline ways, to do so in this response to the
call fro evidence for instance, through a reform of the solemn fee system.

Conclusions

We believe that there are substantial preventive benefits to the provision of legal aid, both civil and
criminal. These benefits exceed the costs of provision of legal aid many times over. The Low Commission

in England and Wales broadly identified that the benefits of legal aid exceeded the costs of provision by a
factor of ten.

Legal aid in Scotland is diminishing: expenditure is diminishing; the number of providers is diminishing;
fees for legal aid work are diminishing, either in cash or real terms. Financial pressures are diminishing all

public services, and the recent Scottish Parliament Justice Committee Report on the Role and Purpose of
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COPFS highlights the resource challenges faced by the prosecution; and very much the same challenges
exist for the defence and for the principle of equality of arms that the rule of lawrequires.
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Criminal legal aid — police station advice

The right to request a private consultation with a solicitor for people detained at a police station is a critical

— and relatively recent*® — component of criminal defence and the rightto a fair trial.

One of the main challenges for provision of police station advice is balancing universal protection of human
rights against geographic demand. Even if access to a solicitor may be requested only once a fortnight on
average in arural area such as Lochgilphead, a number of these detainees may be vulnerable, some may
be accused of serious crimes and all in need of expert professional advice at often anti-social hours. Itis
important to avoid a two-tier justice system, where people detained by the police in urban areas receive
prompt assistance and where people in rural areas face delays or cannot secure face-to-face advice. Not
least because of the sporadic nature of requests for advice from people detained by the police in rural

areas.

The challenges of providing this professional advice at a critical stage, with the judiciary ob serving that the
landscape post-Cadder sees the trial start at the police station, are cast into light by the terms of the draft
SLAB Code of Practice. This draft would require personal attendance at a police station within one hour,
unless because of circumstances outside the control of the solicitor, failing which sanctions upont the
solicitor may include removal from the duty scheme or deregistration from criminal legal aid work. By
comparison, in England and Wales, a jurisdiction with a mature system of police station advice, arguably
less geographic challenge around provision, but also longer detention periods, research indicates that the
time taken to receive advice is between “three and three-quarter hours, despite nearly half of first contacts

taking place over the telephone”’.

The distribution of criminal practitioners can make duty obligations challenging in more rural areas. Though
the number of cases where advice is requested may be fewerthan in urban areas, the periods for which
solicitors may be on duty can be far greater (and in some areas, potentially large parts of a year). There
are no on-call payments, rather remuneration is on a case-by-case basis with travel paid at a largely

uneconomic rate.

“ Following the Supreme Court judgment in Cadderv HMA [2010] UKSC 43 and the Criminal Procedure (Legal Assistance, Detention and
Appeals) (Scotland) Act 2010

“ 1 ets’ Get it Over With’: Early Findings on the Factors Affecting Detainees’ Access to Custodial Legal Advice, L Skinns, Policing and Society,
2009, vol. 19 (1)
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Criminal Justice (Scotland) Act 2016
The 2016 Act will extend the right of access to legal advice for suspects held at a police station:

e include persons held at a police station, whether interviewed or not

e explicitly include attendance at the police interview, whereas the Criminal Procedure (Legal Aid,
Detention and Appeals) Act 2010 permitted a “private consultation” with a solicitor

¢ include mandatory personal attendance by a solicitor for children up to 16, young people between
16 and 18 subject to a supervision order (including interim) and vulnerable adults (section 33 of the
2016 Act).

The extension will increase the number of requests for advice made to the SLAB Solicitor Contact Line and
in cases involving a named or duty solicitor, to the wider profession. The Financial Memorandum to the

legislation forecast the additional number of requests:

Scenario Total people seeking legal advice

53.6% take-up for interviews; 20% take-up | 22,224+32,672=54,896

for non-interviews

53.6% take-up for interviews; 35%take-up | 22,224+57,176=79,400

for non-interviews

53.6% take-up for interviews; 53.6% take-up | 22,224+87,561=109,785
for non-interviews

On the basis of these scenarios, the increase in numbers of requests for advice would be 2.5 times more,
3.5 times more or five times more respectively, with the Scottish Government believing the middle estimate

most likely.

We believe these figures may underestimate the overall demand for advice at a police station. First, though
the Scottish Government projections do not suggest a change to the rate of waiver around police station
advice, significant concerns have beenraised around the rate of waiver under existing conditions.

JUSTICE Scotland, announcingits first working group led by Lord Eassie, stated:
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“Practitioners have long considered that the safeguards for vulnerable suspects within the Scottish
system are inadequate. However, the impetus for the Working Party came from the evidence
collected by the Bonomy Review on the provision of legal advice to suspects. Police Scotland
confirmed that a startling 75 per cent of suspects waived the right to legal advice prior to police
interview. In expressing its concern at this development, the Review noted that the corresponding

figure from England was 55 per cent.”

Changes to the rate of waiver by suspects who will be subject to police interviewwill have a clear impact

on the number of requests made for advice.

Interim duty scheme
The police station duty scheme established by SLAB on 4 July 2011 was intended as an interim scheme.

At the launch of the interim police duty scheme, SLAB advised practitioners*?:

“This is an interim scheme. The Scottish Government has always made clear that although this is
now a regulatory scheme, it would be an interim arrangement until the outcome of Lord Carloway’s
review is known and the Scottish Government has decided on the way forward. It was not the
Government’s intention to make changes to the feeing arrangements with the introduction of this
new interim scheme, although some changes to fees were made to take account of out-of-hours
work. However, it was recognised that all aspects, including feeing arrangements, would be

reviewed once the outcome of Lord Carloway’s review was known.”

Lord Carloway’s reviewwas published in November 20114, The proposed revisions to the police station
duty scheme have followed around five and a half years later. It was only in March 2017, ahead of the
commencement of Part 1 of the 2016 Act, that revised arrangements were proposed by the Scottish

Government for the fees for this work* and by SLAB for the regulatory requirements expected from the

“ Interim Police Station Duty Scheme Q and A’s, Scottish Legal Aid Board, July 2011 (http:/Mww.slab.org.uk/news/archive/articles/news-
0073.html)

“ The Carloway Review: Report and Recommendations, The Carloway Review, November 2011
(http://www.gov.scot/Resource/Doc/925/0122808.pdf)

“ (https://www.lawscot.org.ukkmedia/1054 256/revised -cjsa-fees-proposal-23-march-201 7.pdf)
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scheme, through the publication of a consultation on a revised Code of Practice for Criminal Legal
Assistance®.

It is unacceptable to provide revised proposals four months before the anticipated commencement of Part
1 of the 2016 Act, when the volume of requests for advice that solicitors receive could increase by up to
fivefold, and when firms would have to consider capacity, cover arrangements, revised terms of
employment, issues around minimum wage legislation, working time regulations, equalities, additional
recruitment and a range of other issues while the fees for this work were still subject to discussion. It was
on this basis that we asked SLAB to postpone work on the revised Code of Practice for Criminal Legal
Assistance; SLAB increased the deadline for consultation responses by two weeks. The announcement
that the commencement of Part 1 of the 2016 Act would be delayed until later in 2017, as commencement
at Westminster cannotbe secured as a result of the UK General Election on 8" June 2017, will see delay to

new police station arrangements. This does not obviate the need for effective fee structures.

Advice to suspects at a police station is crucial to the functioning of the criminal justice system. A mark of
the profession’s commitment to the importance of this is the huge level of advice provided to suspects
without any recourse to public funds or any charge to the client; equally, this is a mark of the unwo rkable
and bureaucratic nature of the interim scheme. It is regrettable that proposals have been brought forward
only four months before the implementation of legislation fundamentally reforming access to legal advice,
following a commitment in 2011 to review and the introduction of legislation to reform the police station
advice process having beenlaid in 2013.

Police station advice in England and Wales

As we have noted elsewhere, the level of funding for police station advice is extremely low for a service
provided across Scotland on a 24/7/365 basis. As already observed, expenditure for work in this area was
£412,500in 2014-15. Forthe same period in England and Wales, expenditure for this area of work was
around £170m. Practically, this level of fundingin England and Wales has allowed for differentiation in
roles between court solicitors and police station representatives, while in Scotland, this has not been
practicable, leading to the challenge that a solicitor may be called on to provide advice ove rnight at a police
station while also expected to represent in courtduring the day. Even with the level of remuneration

“® (http://www.slab.org.uk/about-us/what-we-do/consultations/current/Criminal.htm)
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available for police station advice in England and Wales, there remain tensions. One solicitor in England
and Wales observed in a research exercise published by the Legal Services Research Centre in 2010

“If you spend time qualifying as a solicitor you want to do something which is going to be financially
rewarding. People have always gone into crime because of the level of job satisfaction rather than
the salary, but there has to be a stage where you say enough is enough and the solicitor who is
going to the police station at 3 am should be being paid as much as the custody sergeant who is
standing behind the desk. They are both equally important jobs in ensuring justice is done and

people are treated fairly.”

By contrast, police station advice in Scotland is being provided on a largely probono basis by members of

the profession.

Proposed fees

We have indicated a level of remuneration that we believe practicable for police station advice in Scotland.
Work is already undertaken at a police station, for instance, attendance at police video identification
parades by electronic recording (VIPER) and at a fee level we consider reasonable. These VIPER rates
would meet the challenge of providing police station advice and offer reasonable remuneration to
encompass the range of costs expected fromthe increase in the volume of requests for advice. We have

communicated this position to the Scottish Government and SLAB and await a response.

“® Transforming Legal Aid: Access to Criminal Defence Services, Dr Vicky Kemp, Legal ServicesResearch Unit, September 2010
(http://eprints.nottingham.ac.uk/27833/1/Kemp%20Transforming%20CD%202010.pdf)
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Criminal Legal Aid —Summary

We recommend that the Scottish Government explores harmonising and streamlining, as much as

possible, all funding arrangementsin relation to summary crime.

“VSS supports the simplification of the current schemes; for example, requiring financial verification
at the initial application stage only would reduce delays through avoidance of repeated scrutiny of
the claim for legal assistance.” Victim Support Scotland, Consultation Response

This would mean replacing the existing advice and assistance, ABWOR and legal aid systems with a single

system of legal assistance, underpinned by block fees.

Criminal Procedure

Serious criminal offences are prosecuted on indictment before a judge and jury of 15 persons. These
proceedings are called "solemn proceedings" as distinct from summary proceedings before a sheriff or
justice of the peace sitting without a jury.

For summary cases, there are Justice of the Peace courts which deal with less serious matters. Justice of
the Peace Courts hear cases dealing with less serious offences. The judge is called a Justice of the Peace
(JP) and sits alone, there is no jury. The maximum sentence a JP can impose is a fine of £2,500 or
imprisonment for up to 60 days.

Sheriff courts deal with summary and solemn criminal prosecutions. In the sheriff court, summary cases
are heard only by a sheriff. In a summary case, the sheriff can sentence an accused personup to 12
months in prison or a maximum fine of £10,000. In the Sheriff Court solemn cases are heard by a Sheriff
and Jury. In a Sheriff and Jury case, the Sheriff can sentence an accused person up to 5 years in prison or

impose a fine of any amount.

The High Court of Justiciary is Scotland’s supreme criminal court prosecuting the most serious solemn
cases before a Judge and Jury. In the High Court, there are no limits on the length of prison sentence or
the fine a Judge can impose. Solicitors have rights of audience to appearin the JP Courts and the Sheriff
Courts (both sheriff summary and sheriff solemn proceedings). In the High Court, solicitors instruct solicitor
advocates or advocates who have extended rights of audience before that court, the UK Supreme Court

and all other Scottish courts.
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Current fee structure — Criminal ABWOR

A system of Criminal ABWOR is generally available where the applicant pleads guilty.

Criminal ABWOR also allows for representation in certain other categories of cases which were not
envisaged back in 1986, such as first appearances from custody and at bail undertakings. In addition,
Criminal ABWOR is generally available for breaches of Court orders, parole hearings, and certain
proceedings under proceeds of crime legislation which, again, were not envisaged in 1986. The full list of
detailed Criminal ABWOR offences is contained within Regulation 4 and 5 of the Advice and Assistance
(Assistance by Way of Representation) (Scotland) Regulations 2003.

The block fee for Criminal ABWOR will generally cover all work, including up to 2 diets of deferred

sentences. Additional payments can be made in certain circumstances.

Criminal ABWOR s likely to be available subject to two tests: financial eligibility and whether the issue is a
matter of Scots law. For some types of Criminal ABWOR there are other more detailed tests to be applied.

Since 10 April 2012, the eligibility thresholds have been £245 for weekly disposable income and £1,716 for
disposable capital. If the client has a disposable income of between £105 and £245, the client has to pay a
contribution. Contribution levels are set out in the SLAB keycard®’.

Summary Criminal Proceedings

Criminal legal aid can cover funding for the defence in summary criminal proceedings, first custodial
sentence cases, contempt of court cases, solemn criminal proceedings and criminal appeals.

Criminal legal aid can be provided in both the lower and higher courts as well as appeals to the Supreme
Court as specified in the 1986 Act. It covers representation by a solicitor or advocate or solicitor advocate
(as appropriate) with the assistance of a solicitor.

There is a system of summary criminal legal aid which is generally available where the applicant pleads not
guilty. The system of summary criminal legal aid is made up of a combination of block fees and time and
line payments.

“ For instance, Scottish Legal Aid Board, Advice and Assistance and Civil Legal Aid Keycard 2017,
http://www.slab.org.uk/export/sites’default/common/documents/profession/documents/AxA and Civil Keycard.pdf (accessed 18 May 2017)
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The majority of summary criminal legal aid cases are chargeable on a fixed payment basis in terms of the
Criminal Legal Aid (Fixed Payments) (Scotland) Regulations 1999. The block fee for criminal summary
legal aid will generally cover all work, including up to the first 30 minutes of trial. Additional payments can
be made in certain circumstances.

Time and line payments will apply where the matter was originally to be heard under solemn proceedings
but has been reduced to summary proceedings or where exceptional case status has been granted .

Summary criminal legal aid is granted by SLAB and is used in summary cases in the JP Courts and Sheriff
Courts. The applicant must be eligible under both the financial eligibility test and the interests of justice
test.

Since 11 April 2011, the eligibility thresholds have been set at £222 for disposable weekly income, and
£1,716 for disposable capital. In assessing disposable income, SLAB takes into account income from
various sources, including benefits other than passport benefits.

Clients whose income and capital exceed these limits may still be eligible, if it can be shown that it would
cause undue hardship to expect the applicant to pay for their own legal costs. The client does not have to
pay a financial contribution in criminal legal aid cases.

First Custodial Sentence Cases and Contempt of Court Cases

Section 23(1)(b) of the Legal Aid (Scotland) Act 1986 allows the court to grant legal aid for those deemed
to be at risk of receiving a first custodial sentence.

Criminal legal aid can also be granted under Section 30 for contempt of court cases. However, contempt of
courtin the High Court is dealt with under the Criminal ABWOR system (see above).

The court may grant criminal legal aid for those deemed to be at risk of receiving a first custodial sentence
if it is satisfied that the expenses of the case cannot be met without undue hardship to him or his
dependants.

The court may grant criminal legal aid for contempt of court if it is satisfied that the expenses of the
proceedings for contempt of court cannot be met without undue hardship to him or his dep endants and
that, in all the circumstances of the case, itis in the interests of justice that criminal legal aid should be
made available to him.

“ For instance, under Regulation 7A (1) to (5) of the Legal Aid (Scotland) (Fees) Amendment Regulations2013, aswill be described later
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Regulation 15 Cover

SLAB has the facility to make legal aid available in situations of special urgency under regulation 15 of the
Criminal Legal Aid (Scotland) Regulations 1996. Regulation 15 allows SLAB to make limited legal aid
available, even where it has not been fully satisfied on all the eligibility criteria to allow urgent work to be
carried out, including appearances at court hearings.

Recommended Structure

On behalf of the accused person, the solicitor would apply to SLAB for criminal legal assistance. The
granting of the application would be subject to a financial eligibility and interests of justice test. This initial
application would be the only time that financial verification would be required during the case. Ensuring
that there is only one point in a case where eligibility is checked will simplify the procedure for SLAB,
solicitors and clients and will assist with the processing of the case through the courts system. The
requirement to repeatedly provide a client’s details was highlighted in our Commissioned Research. One

respondent said there was a:

“need to spend an inordinate amount of time uploading applicants’ [information] and attachments”.*°

Following the grant of the legal assistance certificate, it would be for the solicitor to apply to SLAB for

payment of the appropriate block fees.

The level of fee for guilty and not guilty pleas should be set at the same level. This creates a unified system
and ensures that there are adequate funding arrangements in place to resolve matters early, where
appropriate. This block fee would cover all work up to two diets of deferred sentences (following a guilty

plea) or the first 30 minutes of trial (following a not guilty plea).

If there are further deferred sentences, or if there is further work to be carried out, then the solicitor would
receive an additional block payment. In relation to additional deferred sentences, the amount of the fixed
fee for the additional deferred sentences would be the same whether the client pleads guilty initially or

whether he proceeds to trial.

A system of additional block fixed fees could be used to cover the work of the solicitor at trials, bail

appeals, further deferred sentences or the obtaining of expert reports.

o Commissioned Research page 23
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The criminal legal assistance certificate would continue to apply to post-conviction work. Again, this work
could be dealt with by way of the solicitor claiming block fees. In this regard, the solicitor would receive a
block fixed fee for each of the following matters:

e parole board hearings

e Drug Testing and Treatment Order hearings
e proofs in mitigation

e breaches of court orders

e proofs of breaches of court orders and

e proceeds of crime

Within the structure, itis recommended that, where there are exceptional circumstances in a case, the
solicitor would be able to charge for work under a time-based system. We are recommending this broad
structure for criminal legal assistance in summary criminal matters.

It is recognised that there are areas of detail that will require further discussion but this structure should

offer a starting point for simplifying the legal assistance system for summary crime.
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Cost Analysis

The alternative block fee structure for summary work is closely aligned to the existing structure and we

believe that there would be no significant additional cost to the legal aid fund.

The key difference in the alternative structure is in the fresh approach to the administration of the system.
We believe that this proposal will create administrative savings in ensuring that the application and granting
processes are harmonised across all summary work. There will also be administrative savings in achieving

simplicity through an easily administered block fee system.

The proposals would also create wider justice system savings by encouraging early resolution where
appropriate.
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Solemnlegal aid

At a time of reforms to modernise the criminal courts and justice system, our system of publically funded
legal assistance must be rethoughtto ensure effective and sustainable service. Legal aid must remain
available across Scotland. The legal assistance system must keep pace with the proposed changes.

Criminal legal assistance supports those accused of a crime by the state.

Existing legal aid arrangements are not structured in a way that supports early resolution of cases. Any
delay in the provision of legal assistance aggravates delays within the criminal court system. A system of

block fees may encourage early resolution of cases.

Eligibility

An accused in a solemn case is automatically entitled to legal aid while in custody, and until a decision is

made about whether to grant legal aid, or the accused is released on bail.

Solemn criminal legal aid is available only in solemn cases in the Sheriff Court and High Court. An
applicant for solemn legal aid must pass an eligibility test based on undue hardship test to the individual, or
their dependants. An applicant whose disposable income is £222 per week or less, and whose disposable
capital is below £1,716 will receive criminal legal aid on the grounds of undue hardship. Where income
and/or capital exceed these thresholds, then SLAB considers whether the excess is sufficient to cover the

likely costs of the case. Where it is not, criminal legal aid will be granted. Otherwise it will be refused.

Current fee structure

The solemn criminal legal aid system is made up of a hybrid of inclusive fees and detailed charges, with
some time and line features for certain matters (e.g. perusals). There is also th e ability to have exceptional
case status granted. There have been various changes to the rates chargeable under solemn criminal legal
aid as a result of bringing into force the application for exceptional case status. The changes were made
following the case of HMA v McCrossan [2013] HCJAC 95 as there was a concern that a number of the
aspects of the solemn criminal legal aid fee structure for solicitors may not be wholly compatiblet with the
European Convention on Human Rights.

Regulation 7A (1) to (5) of the Legal Aid (Scotland) (Fees) Amendment Regulations 2013 offer a solicitor

the option to apply for exceptional case status where he/she can demonstrate thatthe case is one where
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there is a risk that the assisted person would not receive a fair trial because of the amount of fees
otherwise payable under the 1989 Regulations, and where certain conditions are met. The application must
be made before the case is concluded exceptional status is granted in a solemn case, none of the following
inclusive or block payments can be claimed for. All work carried out under the grant of legal aid becomes
chargeable on a time and line basis. Exceptional case status could be viewed as a means of opting out of
the fee structure on the basis of ECHR grounds.

Early resolution of cases - Section 76 of the Criminal Procedure (Scotland) Act 1995

We believe that, in order to support investigation and preparation of cases to facilitate their resolution at the
earliest possible stage, fees should be structured so that the solicitor receives an early resolution fee. Such
an approach would support the cost-effectiveness and efficiency of the wider criminal justice system and

would give practical effect to the justice system reforms.

There will always be cases which commit the full resources of both the state and the accused through to
trial. This recommendation seeks only to target those cases capable of early resolution or simplification
and to deal with them in a way which is efficient, effective, and consistent with the better administration of

justice.

Under section 76 of the Criminal Procedure (Scotland) Act 1995, an accused may give notice in writing that
“he intends to plead guilty and desires to have his case disposed of at once.” If the Crown accepts the

plea, no preliminary hearing or first diet will be necessary.
The Scottish Government’s Evaluation Report of the High Court Reforms states that such pleas:

“...save the greatest amount of court time and result in as little inconvenience to victims and
0

witnesses as possible....."°
In 2010 Sheriff Principal Bowen made recommendations to make sheriff and jury business more efficient
and cost-effective. Sheriff Principal Bowen identified that the section 76 procedure:

“is an opportunity for the accused to deal with the matter early and he is likely to receive a discount

in his sentence from the sheriff in light of his early plea”>*.

% An Evaluation of the High Court Reforms Arising from the Criminal Procedure (Amendment) (Scotland) Act 2004 -
http://www.scotland.gov.uk/Publications/2007/02/19111137/0
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In support of early resolution, in 2013, Victim Support Scotland stated:

“A guilty plea at an early stage of the proceedings would spare much stress for victims and

witnesses, since they will not be forced to attend trial to give evidence.”*?

There is clearly a need to ensure that justice is done as expeditiouslyas possible. However, the existing
legal assistance arrangements are not structured in a way that supports this aim. Current legal aid
arrangements do not provide an appropriate incentive to use the s.76 procedure, which provides an

opportunity for the accused to intimate that he wishes to plead guilty to the offences on the petition.>

The recent reviews®* into criminal court practice and procedure have suggested reforms to ensure that
cases are disposed of quickly whilst retaining flexibility to accommodate more complex cases.

We believe that, in order for the Scottish Government’s reforms to be achieved, there must be appropriate

funding arrangements to ensure cases are resolved at the earliest possible stage.

However, at the moment, solemn legal aid fees do not support resolution at the earliest stage of the case.
The fee for preparation for a hearing under section 76 of the 1995 Act (procedure where accused decides
to plead guilty) is in the Criminal Legal Aid (Scotland) (Fees) Regulations 1989, as amended by the
Criminal Legal Aid (Scotland) (Fees) Amendment Regulations 2013.%° The absence of an early disposal
fee at a suitable level means that there is no financial incentive to resolve matters early where appropriate.
An early resolution fee is essential to support the cost-effectiveness and efficiency of the wider criminal

justice system.

In 2015, wemade a recommendation that the Scottish Government takes stepsto re-structure solemn fee
arrangements so that the solicitor receives an appropriate level of fee for achieving effective and efficient

resolution of a case.

“Section 76 hearings are a far more efficient way of resolving cases for the criminal justice system

than a plea at First Diet.”- COPFS, Consultation Response

*" IndependentReview of Sheriff and Jury Procedure, 2010 http:/Avww.scotland.gov.uk/Resource/Doc/314393/0099893.pdf

% Response from Victim Support Scotland to Reforming Scots Criminal law and Practice:

Reform of Sheriff and Jury Procedure, 15 March 2013 - http://www.scotland.gov.uk/Resource/0042/00425551 pdf

% Sheriff Principal Bowen'sIndependent Review of Sheriff and Jury Procedure providesan outline of the advantagesof the S.76 procedure -
http://www.scotland.gov.uk/Resource/Doc/314393/0099893 . pdf

* Evidence and Procedure Review - Next Steps- February 2016

® Regulationsat: - http://www.legislation.gov.uk/ssi/2013/320/requlation/6/made
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There was extensive agreement amongst respondents thatthe system could benefit from being reformed
to enhance efficiencyseé. Inefficiencies are seen to be affecting the proper running of both the legal
assistance system, and the wider justice system. It is clear that respondents believe that fees should be

structured appropriately to facilitate early resolution.

The fee for preparation for a hearing under section 76 of the 1995 Act is provided for in regulationss7.The
fee for preparation for the hearing is £3858. The fee for appearance of counsel at the hearingis £1,25059.
Generally speaking, the solicitor will have carried out all of the work to get the case and the client to the
point of a plea. The absence of an early disposal fee at a suitable level means that there is no financial
incentive to resolve matters early where appropriate. An early resolution fee is essential to support the

cost-effectiveness and efficiency of the wider criminal justice system.

Early resolution of cases - Section 80 of the Criminal Justice (Scotland) Act 2016

Part 3 of the 2016 Act follows up on recommendations of Sheriff Principal Bowen’s Independent Review of
Sheriff and Jury Procedure. In particular, Section 80 of the Criminal Justice (Scotland) Act 2016
introduces a requirement on the prosecution and the defence to communicate and lodge a written recor d of
their state of preparation in advance of the first diet. The requirement for Crown and defence to
communicate, the participationin, and creation of, a joint written record as to preparation, and the conduct

of first diets has been in place since 1 December 2015 (Practice Note No 3/2015)°*,

It is clear that the rationale for the introduction of this engagement is to encourage the early resolution of
cases where possible. Solicitors will be required to attend managed meetings with prosecutors and assist

in the preparation of written records.

Since the introduction of joint written record for the preparation of First Diets in December 2015, the Law

Society of Scotland’s legal aid team had repeatedly asked for funding to be made available for the

% | egal Assistance in Scotland, 2015, Consultation Responses

* The Criminal Legal Aid (Scotland) (Fees) Regulations 1989 asamended by the Criminal Legal Aid (Scotland) (Fees) Amendment Re gulations
2013

* http://www.legislation.gov.uk/ssi/2013/320/requlation/6/made

* The Criminal Legal Aid (Scotland) (Fees) Regulations1989 -

http://www.slab.org.uk/handbooks/L egislation%20master%20copy/wwhelpwwhimpl/common/html/wwhelp .htm#href=Criminal/Criminal%20f ee s%2
01989.html&single=true

® Criminal Justice (Scotland) Act 2016

® Criminal Courts Practice Note 3 of 2015 - Sheriff Court Solemn Procedure
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additional work involved in preparing the document. In November 2016, SLAB confirmed ®? that it would
allow a time-based charge of up to one hour for the work related to the completion of the joint written
record by the defence solicitor where the solicitor elects to claim a fee on that basis as an alternative to the
standard framing charge (based on sheetage) which remains available. This applied to work done on or

after 1 December 2016 in a sheriff and jury matter in which counsel is not instructed.

Recommended Structure

Following the first appearance, in order to facilitate case resolution at the earliest possible stage, fees
should be structured so that the solicitor receives an early resolution fee for achieving a resolution by way
of a section 76 hearing or at the first preliminary hearing. There should also be a set of block fees for each
further diet or continuation, but the number or the level of subsequent blocks available would reduce as the
case progresses. The sliding scale would provide an incentive to try and resolve cases at an early stage.
There should also be add-on block fees to cover work in preparing paper productions and witness

statements.

The structure of the block system for solemn legal assistance could be as follows:
l. a core unit block fee for case resolution.
Il. a block fee for consultations with the client (whether in custody or not).

lll. a block fee for perusal of paper productions and witness statements.

The feeing structure could be as follows:

e S.76 hearing - block fee paid to the solicitor. The fee chargeable for achieving resolution by way of

e S.76 hearing consists of three core unit blocks: (core block unit fee x 3)

¢ Resolution at First Preliminary Hearing — The fee chargeable for achieving resolution at the fir st
preliminary consists of two core unit blocks: (core block unit fee x 2)

¢ Resolution at Subsequent Preliminary Hearing — The fee chargeable for achieving resolution at
subsequent preliminary hearings consists of one core block unit (core block unit fee)

® http://www.slab.org.uk/providers/mailshots/newsfeed/solemnprocedure html
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e Firsthearing - the fee for resolution at a first hearing would be two thirds of the core unit block (two
thirds of the core block unit fee)
e Second hearing — the fee for resolution at a second hearing would be half of the core unit block

(half of the core block unit fee)

If a trial is fixed, there would be no core block unit fee payable and the solicitor would be able to charge on
a time-based system (e.g. a daily rate). The blocks for perusals and consultations would be added on top
of the time-based system for trial. Where the solicitor is required to carry out post-conviction work, this

could also be dealt with through a series of block fees.

Within the structure outlined above, it is recommended that, where there are exceptional circumstances for
any solemn matter, the solicitor would be able to charge for work under a time -based system. We believe
that our recommended structure would support investigation and preparation of cases and would facilitate
case resolution at the earliest possible stage.

Page 48



|
M Law Society
4 of Scotland

N riis

By way of illustration, the recommended legal assistance system for solemn cases is as follows:
A
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|

block
-

block fee

Core block
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Core block Core block
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First
appearance Core block Core block Core block

fee unit fee unit fee unit fee
(automatic)
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In some cases, where a Section 76 letter has been sent to the Crown to seek early resolution, there might
be factors out with the control of the solicitor or accused, which can cause delay to case disposal.

For example, in a drugs case, the Crown might respond that they do not have a Forensic Report, and as
such cannot accept a Section 76 letter. By the time the Crown is in a position to accept a plea, the
Indictment is likely to have been served, and the plea can then only be tendered at the first diet.

On that basis, the full Section 76 fee must also be available where the solicitor has taken all reasonable
steps necessary to secure resolution at the Section 76 Hearing but, through no fault of the accused or the

solicitor, the plea can only be tendered at the first diet.

Cost Analysis

The cost of solemn legal aid in 2013/14 was £41.7 millioné3. It is not straightforward to estimate the
potential change in expenditure under the recommended solemn block fee system but it should be kept in
mind that the proposal is predicated on an overall increase in funding. In the context of the
recommendation being taken forward, it should be with an aim to increase expenditure in this area but also
to drive efficiencies in order to generate substantial savings in the wider justice system. Ensuring that any
changes are made with a view to an overall increase in fees is critical given the significant amount of work
involved in solemn cases as well as the nature and the complexity of cases.

There are too many variables for us to estimate additional costs to the solemn legal aid budget under the

proposed system at this stage. Some of the factors involved in a cost analysis would include:

e amapping of all cases to highlight where cases currently resolve during existing solemn procedures
and the costs attached to each of the points of resolution and costs attached to cases which
proceed to trial

e of the cases which resolve, an estimated number of cases that would be more likely to resolve by
way of S.76 procedure under the recommended structure

e ofthe cases which resolve, an estimated number of cases that would be more likely to resolve at

first preliminary hearing under the recommended structure

% Scottish Legal Aid Board Annual Report 2013-14 - http://www.slab.org.uk'common/documents/Annual_Report 2013 2014/A -
Annual Report 2013-14 pdf
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e of the cases which resolve, an estimated number of cases that would be more likely to resolve at
subsequent preliminary hearings under the recommended structure

e of the cases which resolve, an estimated number of cases that would be more likely to resolve at
the first- hearing under the recommended structure

e of the cases which resolve, an estimated number of cases that would be more likely to resolve at
the second or subsequent hearings under the recommended structure

e an estimated number of perusal block fees payable for all cases underthe recommended structure

e an estimated number of consultation block fees payable for all cases under the recommended
structure

e thelevel of the core block unit fee for resolution

¢ the level of the perusal block fee

e the level of the consultation block fee

¢ the level (and estimated number) of other add-on blocks

In terms of savings to the taxpayer, we believe that the recommendation would make substantial savings
across the justice system. Early resolution means that fewer victim and witness citations would need to be
issued, facilitated by cases being dealt with at the earliest possible stage and more effective preparation
resulting in fewer adjournments. It would also mean a reduction in the costs for trial preparation for cases
that do not go to trial.

Early resolution also supports the efficiency of the wider criminal justice system and would reduce court

delays.

The summary justice reforms introduced an early resolution fee for summary matters. These reforms
generated significant savings in criminal legal assistance and dealt with other problems in the wider justice
system such as reducing court delays. The summary justice reforms provide useful indicators that re -
structuring of legal assistance can be successful in achieving early resolution. Annual expenditure on
summary criminal legal assistance reduced following the summary justice reformsé4. There were also
enhanced efficiencies for the wider justice systemss, We believe that the improved efficienciesin summary
matters can be replicated in solemn cases, creating substantial justice system savings.

Criminal legal assistance and appeals

* SLAB Annual Report 2011-12 http:/Mww.slab.org.uk'common/documents/Annual _report 2011 2012/Annual Report 2011-2012 pdf

% National Centre for Social Research http:/www.natcen.ac.uk/our-research/research/evaluation-of-the-reforms-to-summary-criminal-legal-
assistance-and-disclosure/
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The appeals process in Scotland is a vital safeguard, ensuring fairness, avoiding mis carriages of justice
and protecting the rule of law. In 2015-16, there were 673 criminal summary and 866 criminal solemn
appeals lodged and 238 civil appeals (or reclaiming motions) at the Court of Session °®. There were 402
grants of legal assistance for criminal appeals in 2015-16 and 1,088 appeals cases paid at a total cost to
the taxpayer of £1.34m°’.

Though this is a small proportion of the criminal legal aid budget overall, the importance of legal aid to an
effective appeals process is critical. Appellants may not have the financial resources to meet the costs of
effective representation, particularly in the event of a custodial sentence, appeals are on points of law
rather than fact and there s a sifting process to ensure that unmeritorious cases do not proceed.

Sheriff Appeal Court

The way in which appeals are heard has recently changed, with the introduction of the new Sheriff Appeal
Court. The Report of the Scottish Civil Courts Review, published in September 2009, made
recommendations for the establishment of a new judicial tier to consider criminal appeals: rather than
consideration by the High Court of Justiciary, instead these cases would be heard at Sheriff Courtlevel, by
specifically appointed members of a new Sheriff Appeal Court with a criminal and civil jurisdiction. The
legislative framework to implement this change was the Courts Reform (Scotland) Act 2014 . The criminal
jurisdiction of the Sheriff Appeal Court commenced in September 2015 and the civil jurisdiction in January
2016.

There were several aims in establishing this new court structure, including ensuring both the effective and
prompt resolution of appeals and the principle that cases are dealt with at a level appropriate to the points
or issues in dispute. In terms of the former, the SCTS reported in its Annual Plan and Accounts 2015-16
that the new court structure was delivering effectively:

% Annual Report and Accounts 2015-16, Scottish Courtsand Tribunals Service (https://www.scotcourts.gov.uk/docs/default-
source/aboutscs/reports-and-data/reports-data/scts-annual-report-accounts-—--2015-16-final. pdf?sfvrsn=2)

® Annual Report and Accounts 2015-16: Key Statistics, Scottish Legal Aid Board
(http://www.slab.org.uk/'common/documents/Annual_report 2015 2016/Key Stats.pdf)
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“The implementation of the Court went smoothly with all summary appeal business continuing to be
processed efficiently. Solemn and summary appeals against sentence continued to be disposed of
within an average of 6 weeks from the date that leave to appeal was granted during 2015-16.

Solemn appeals against conviction were disposed of by the Criminal Appeal Court within an
average of twenty-one weeks from the date that leave to appeal was granted during 2015-16. This
is a reduction of seven weeks on the average compared with the previous two years.”

In terms of the latter, we expressed concerns around the legal aid implications of the new court structure in
advance of its establishment relationto client choice of representation, the inflexibility of the legal aid
system, the fee levels available and, ultimately, the ways in which reform and resourcing of legal aid can
be overlooked in the wider reform of the justice system.

Before the introduction of the Sheriff Appeal Court, criminal appeals were heard by the High Court of
Justiciary sitting as a Court of Appeal. As proceedings at a higher court, these cases automatically sawthe
deployment of instructing solicitor and counsel —whether solicitor advocate or advocate — to conduct the
appeal. The move of these appeals to the new Sheriff Appeal Court intended these casesto be conducted
by a solicitor in most cases, or by an instructing solicitor and counsel — whether solicitor advocate or
advocate — in the minority of cases, where the circumstances were complex enough to justify the sanction
from SLAB

One of the challenges of the initial Sheriff Appeal Court proposals was that the choice of higher court
advocate, in the minority of more complex cases where sanction had been granted, would be restricted.
Because these appeal proceedings would nowtake place at Sheriff Court level, and as this would not
engage the higher rights of audience held by solicitor advocates, appearance by solicitor advocate s would
not be possible (though they could appear as solicitors and be paid as such).

Fees for the new appeal court

The fee levels available for solicitors to conduct this work, in many ways a new area of court advocacy as
appeals work before up to a three judge bench had previously been restricted to the High Court, were
proposed to be limited to payment rates that had last been uplifted by the Scottish Government in 1992. As
we observed at the stage that these new arrangements were introduced:

“Solicitors will have difficulty in conducting the appeals themselves because of low payment. The

fee rates available for this work were fixed in 1992. In a little over a year, the fee rates will have
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been frozen for a quarter of a century. Itis a matter of concern that rates of remuneration have not

been kept under review by the government and have reduced in real terms.

We are supportive of the court reforms overall and we want to reach a position whereby solicitors
are able to undertake appeal work for clients directly - without the need to appoint an advocate or
solicitor advocate. The Scottish Government is committed to reviewing arrangements within six
months. We will participate fully in the review process to ensure that in the longer term the Sheriff
Appeal Court can operate effectively and efficiently and that full consideration can be given to the
rates for solicitors to enable them to undertake appeal work directly as was intended by the

reforms.”

However, the level of fees for counsel was, and is, significantly higher. We argued that the rates available
for solicitors were not an adequate reflection of the level of work and advocacy required. Our proposal was
to develop a fee structure somewhere between the 1992 rates and the fees available for counsel, which we
believed would make a cost saving as only one representative rather than two would be engaged on an
appeal and at a rate belowthat for counsel. However, the Scottish Government decided against increasing
fees for solicitors in appeal cases, though agreed to reviewthe impact of the fee arrangements six months
following implementation. The then Minister for Community Safety and Legal Affairs, Paul Wheelhouse

MSP, advised the Scottish Parliament Justice Committee on 15 September 2015:

“The Scottish Legal Aid Board will take a pragmatic and flexible approach to sanction for counsel,
which will help solicitors to make the transition to the new sheriff appeal court. If it is evident that
solicitors do not want to take on this work in the immediate term, SLAB has indicated that it will

sanction counsel for cases in the newcourt.”

In a letter to the convener of the Justice Committee on 27 October 2016, his successor as Minister for

Community Safety and Legal Affairs, Annabelle Ewing MSP, advised on the status of that review:

“While the new Court is operating well, the automatic availability of counsel or solicitor advocates
under the current legal aid arrangements may be contributing to them continuing to present appeals
in the Sheriff Appeal Court. The [Scottish Legal Aid] Board is not aware of any publicly funded
cases where a solicitor has presented an appeal. As at 28 September 2016, 129 cases have
submitted accounts to the Scottish Legal Aid Board... In 127 of those cases, eitheran advocate or

solicitor advocate was instructed to present the case. The remaining two did not proceed to an

appeal hearing.

As aresult, the Board has no data on which to monitor the solicitor fee arrangements and it has
been impossible to undertake an evidence-based review of the fee model put in place.”
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We highlighted the challenges of solicitors undertaking appeal work for fees last uplifted in 1992. While the
automatic use of counsel in these cases ensures that appeals still see representation, replicating the
automatic counsel provisions from the High Court was not the intention of the new court structure at the
Sheriff Appeal Court. The inflexibility of the legal aid system has frustrated the policy intention of the reform
and has offered no cost or efficiency savings. We maintain that a viable fee for solicitors to undertake this
work would offer a saving to the public purse and believe it is unacceptable notto reviewthis situation
when the lack of solicitor participation was clear and predictable from the outset. In ad dition, the proposals
around the fees available for work at the Sheriff Appeal court were another example of consultation around
legal aid reform where defence practitioners were consulted late, with proposals that were unrealistic and
which has resulted in a missed opportunity for efficiency savings, an apparently intractable impasse around
solicitor participation, and the frustration of a key policy intention of the new court structure.
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Civil legal aid

Around 13128 solicitors currently deliver civil legal assistance across Scotland covering a wide scope of
subject matters including family, immigration and incapacity lawto name only a few. It is provided via three
main categories: - advice and assistance, ABWOR and legal aid. Through these categories, service users

are able to seek to enforce their rights and obligations under civil law.

Advice and Assistance

Advice and assistance enables advice to be given on any matter but does not, generally, cover steps in
connection with instituting, conducting or defending proceedings. There are standard categories of advice
and assistance under which a solicitor can certify that a client is covered, following which and, subject to

financial verification of the client, the solicitor is able to provide advice.

Advice and assistance is generally available to individuals with a disposable income of £245 perweek or
less and disposable capital of £1,716 or less with contributions payable on a sliding scale. The cost of
advice and assistance can be reclaimed from an asset recovered or preserved as a result of a legal
action. The solicitor’s work is charged on a time and line basis up to an initial limit, which may increase in

exceptional circumstances.

ABWOR

ABWOR allows a solicitor to work in connection with instituting, conducting or defending specific types of
proceedings. Generally, an applicant must be eligible for advice and assistance in order to be eligible for
ABWOR. In most cases, solicitors are also required to apply a merits test and secure the approval of SLAB
prior to providing ABWOR.

% Figure includessecond yeartraineesand isfor the most recent 12 month period.
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Civil Legal Aid

Civil legal aid is available in a variety of cases in the Sheriff Court, Court of Session, Supreme Court and
other Courts and Tribunals specified in the Legal Aid (Scotland) Act 1986. It includes representation by a
solicitor, solicitor advocate or advocate as appropriate. It also includes all of the assistance by a solicitor
incidental to the proceedings or settlement of a case.

There is a three part test applied in determining an applicant’s eligibility for civil legal aid. Firstly, there is a
means test; generally, civil legal aid will only be available to individuals with a disposable income of
£26,239 or less and disposable capital of £13,017 or less. Secondly, there is a merits test; there must be
probable cause which indicates a legal basis for the case. Thirdly, there is a reasonableness test which
asks whether it is reasonable for the case to be funded by public funds given consideration of, for example,
the likelihood of success and recovery. SLAB will also seek to establish that assistance is not available
through another avenue such as a union, professional body or insurance company. Contributions are
payable on a sliding scale and costs can also be reclaimed from an asset recovered or preserved as a
result of the action.

Generally, Sheriff Court cases are paid on a block fee basis although time and line is also available in
some circumstances. Court of Session cases are paid on a time and line basis. Both Sheriff Court and
Court of Session cases are subject to case cost limitation, restricting the amount thatcan be paid in
relation to a case.

Current Issues

We are told by practitioners that it is becoming unsustainable for firms to provide civil legal assistance. The
level of bureaucracy involved and the continued communication with SLAB that is necessary throughout
the life of a file often means that the funds received must cover more time than is reflected in the accounts.
Firms that undertake a mix of legal aid and privately funded work have reported that their privately funded
work subsidises the cost of working for legal aid rates. Similarly, some providers of civil legal assistance
must subsidise their work through grants. Our research into the financial health of legal aid firms supports
this contention; it found that approximately one third of the hours worked by solicitors providing civil legal

assistance are unpaid. This clearly impacts on the profitability of the work overall.®®

% http://www.lawscot.org.uk/media/1033810/Legal-Aid-Financial-Health-Report-February-2017.pdfat page 19.-thislinkisn’t working
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A comprehensive review of civil legal assistance must include a review of funding. Funding is key to its
sustainability, not only in relation to operating a viable business while safeguarding the ability to provide a
quality service to clients but also in attracting newly qualified lawyers to do the work. Newly qualified
lawyers will always be the future of the system and the disparity between legal aid pay and that of private
work appears to be increasing. This may act as a disincentive for those who might otherwise wish to
pursue a career inthisarea. .

We also have concerns about the increasing likelihood of advice deserts both geographically andin terms
of the sufficiency of the number of solicitors providing the service within certain fields of law. While the
scope of subject areas for which legal assistance is available is a strength of the system, without solicitors
to provide services across the full spectrum of subject areas, in practice, advice in these areas may not be
accessible. I.

It should be said that law centres play an important role in the provision of legal advice and provide a good
service to those in need. However, if as a result of fewer law firms providing civil legal assistance law
centres are expected to increase their level of service there will be funding requirements in order for them
to do so. It would then followthat there is no economic benefitto allowing law firms and/or sole traders

providing legal assistance to disappear due to the unprofitability of the work. .

The Civil Legal Assistance Office does serve to bridge some of the gap in the provision of advice but its
service could not be said to solve the whole problem. We would also suggest that the disappearance of
service providers is a symptom of an underfunded civil legal assistance system and should not be ignored
even if other services may serve as a partial fix. If the current trend continues, the problem couldbecome

increasingly exacerbated.

Putting aside the issue of the viability of solicitors being able to provide civil legal assistance there are also
issues around process thatwould appear to be common to most if not all areas of civil law.

We have been told by our members that theprocess for a grant of an application for civil legal aid is
commonly measured in weeks if not months. This delay can aggravate delays in court procedure. It also
increases stress for the parties involved and decreases the efficiency and perceived credibility of the
system. Special Urgency cover is available, but only in limited circumstances and often requires the prior
approval of SLAB. We are also told that the process for obtaining Special Urgency cover is unduly
cumbersome requiring hours just to complete the required forms. This process would appear to be out of

step with the nature and purpose of the cover.

There are also issues with abatements to accounts. It is common to have repeated negotiations with SLAB
over recurring lowvalue costs and that because of this solicitors often feel forced to accept abatements
only because they do not have the time to negotiate. The work required in justifying and analysing
accounts at abatement stage is well in excess of that which a solicitor would experience in dealing with a
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private client, where the work would normally be more remunerative in the first instance. Where they do
enter into negotiations over recurrent abatements, this takes up a considerable amount of time and
resource. However, from the solicitor’s perspective, it is sometimes thought to be necessary as there is a
sense that abatements are not imposed consistently nor transparently. This means that an unsuccessful
challenge to an abatement on one file does not necessarily mean thatthe same challenge to the same
abatement on another file will also be unsuccessful. This results in uncertainty of what will be recoverable
once work has been completed.

One approach to try to resolve recurring abatements is to rely on styles and standard letters. However,
increasing this reliance also means that solicitors are less able to offer a tailored or comprehensive service
to their clients. This is the cause of a great deal of stress and frustration for professionals trying to run
profitable businesses whilst trying to provide the best service practicable to each client at the same time. It
can also cause a tension between satisfying professional standards and duties but limiting work to that for
which they will be paid. There are clients who, for a variety of reasonsincluding mental health, addiction or
disability, may require additional time to be spent either in person or by increased correspondenceor both.
Practitioners report feeling unable to properly exercise their professional discretion to assess how much
time is necessary and reasonable (having due regard to the expenditure of public funds) in the
circumstances as SLAB will often refuse to pay for what they deem to be excessive time spent on a matter.
While we agree that public funds need to be properly accounted for and responsibly administered, we
suggest that, at times, this is weighted too heavily towards the accounting aspe ctwithout due regard to

proper access to justice for all individuals including those with additional needs.

A specific issue arises in relation to advice and assistance. The basic fee for advice and assistance is
generally able to cover initial work that later leads to a full legal aid certificate. It becomes less viable where
the whole matter will be completed under advice and assistance. This could be work in any field of civil law
but is common in relation to asylum, mental health detentions and homele ssness. These areas may have
complex factual issues, require extensive legal or factual research or include a client with complex needs
but the limited funding makes it difficult for solicitors to run their businesses unless they use a business
model that is based on a high volume of clients.

So far, this chapter has covered the basic structure and some current issues common across the
landscape of civil legal assistance. The following sections discuss particular differencesin civil legal

assistance across several areas of law and identifies issues specific to those individual areas.
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Family Law

Family law is a significant area of legal assistance spending. In 2013/2014, grants of civil legal aid for
family law matters constituted approximately 60% of all grants of legal aid.”® Legal assistance in this area is
available for a broad spectrum of legal issues from divorce or dissolution of a marriage/civil partnership to
issues of residence or contact with children among others. Family law issues fall within the normal eligibility
requirements as outlined above with the exception of appearances from custody under the Matrimonial
Homes (Family Protection) (Scotland) 1981 and Protection from Abuse (Scotland) Act 2001 for which there

are no financial tests or contributions.

In financial provision cases, the consequence of SLAB’s policy on recoupment for advice and assistance
means that, often, solicitors are not able to secure any payment for pre-litigation work — which can often
include bearing the costs of significant outlays such as actuarial reports and valuations of property — until
the entire case has concluded. That can be a year or more in contentious cases.

In such cases, the block fees themselves do not provide for any discrimination based on the compl exity of
the case or work involved. It is possible to apply for exceptional case status to be entitled to submit a time
and line account, but those accounts are often the subject of considerable abatementand — given that
these are the most complex cases — the time required in negotiating those can be a significant disincentive,
often leading to agents submitting block accounts even where the case would meet exceptional case
criteria.

In contact and residence cases, an action can only be raised with a full grant of civil legal aid or the prior
approval of SLAB. In practice, prior approval is granted in only exceptional cases (SLAB requiring to be
satisfied that the circumstances are “especially urgent”). Thatmeans that, for example, a parent upon
separation deprived of contact or the shared care of their child may have to wait 2-3 months before being
able to raise these issues in court. In cases where the court requires a degree of inquiry prior to making
interim orders (such as a Child Welfare Report), such a person can often be waiting up to 4-5 months
before a decision is taken on an interim basis. Clients often struggle to understand the reasons for this

delay, and this can often lead to unwarranted criticism of solicitors.

In determining whether to grant civil legal aid in contact and residence cases, SLAB places an increasing
focus now on alternatives to litigation (e.g. mediation) and extra-judicial negotiations. Thereis no discrete

provision for remuneration for this work.

™ http://www.slab.org.uk'common/documents/Annual Report 2013 2014/A - Annual Report 2013-14.pdf at page 4
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In addition, once an action has been raised there is an ongoing expectation to try to settle matters extra -
judicially (tested via both stage reporting and information required at the point of seeking an increase in
case cost limit) but there has been no alteration of the existing blocks to remunerate for that additional

work.

Similarly, the block fees available for civil legal aid for contact/residence actions have not been
satisfactorily updatedto reflect the new case management and associated work required under the present

rules.

Finally,, there is no incentive to resolve cases early as, for example, there may be in criminal cases where
an early plea attracts a signifiycant block fee.

Immigration and Asylum

There has been an increase in the volume of asylum cases in the 2015/2016 year which has had an
impact on the overall civil legal assistance spend, particularly because asylum cases tend to have a high

t.”* The majority of asylum seekers in Scotland are provided with housing in Glasgow. "?

average case C0s
Unsurprisingly, the result is that the majority of solicitors who specialise in asylumwork are also located in
Glasgow. One current concern of solicitors working in this area is how services will be provided if the Home
Office decides to disperse asylum seekers outside of Glasgow as is currently suggested. Given the known
existence of advice deserts within the specialism this would inevitably mean that asylum specialists would
need to travel to see their clients. While it is suggested that clients should travel to their solicitor or, that
technology may facilitate meetings by video, the nature of asylum work is such that these options will often
not be suitable. Asylum seekers are often vulnerable, may require a translator, will not be in receipt of
many funds by way of benefits and may well have additional mental health and/or health needs that make
any expectation of travel by them not only impractical but not possible having due regard to their wellbeing.
Solicitors have to be in a position to travel to such clients and, if there is going to be an increase in the
numbers of clients who require advice in relation to asylum law; the rate of remuneration for travel time is
of particular importance in this field. Any review of payments for travel would also need to look at ancillary
services often required, in particular, translation services.

™ http://www.slab.org.uk'common/documents/Annual_report 2015 2016/Annual Report and Accounts.pdfat page6.

™ https://www.theguardian.com/world/201 7/apr/09 fits-a-shambles-data-shows-most-asylum-seekers-put-in-poorest-parts-of-britain
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Mental Health

Mental health issues fall within the normal eligibility requirements as outlined above with the exception of
proceedings in front of the Mental Health Tribunal for Scotland for which there are no financial tests or
contributions. However, any advice requested by a detained patient prior to an instruction being given to
proceed to a tribunal is not covered and financial assessment is required. In these circumstances acutely
mentally unwell patients are not entitled to advice and assistance without being means assessed. The
process of assessing detained patients where financial assessment is required is cumberso me, time
consuming for the practitioner and is not fit for purpose. Documentation that SLAB insists on being
produced by the applicantis usually not readily available or necessarily easy to attain. From the
practitioner’s standpoint, it is also speculative as it often requires a visit to see the applicant with no
guarantee that the applicant will be admitted to advice and assistance or that they will pay contributions.

Where ABWOR is available from the outset (except in the case of a Compulsory Treatment Order
application) increases in expenditure beyond the initial grantare not automatic. In recent years SLAB has
adopted a default position involving a standard level of expenditure being granted initially in almost all
types of cases (£1500 to cover all work in any case up to the first calling including £420 for an independent
psychiatric report). Where exceptional travel is involved some modest additional authorisation will be given.
Reconsideration requests are possible but they are time consuming and not chargeable expenditure as
they are considered administrative. Challenging SLAB restrictions on expenditure is both time consuming
and not cost-effective.

Adults with Incapacity

Adults with incapacity (AWI) issues fall within the normal eligibility requirements as outlined above with the
exception of guardianship applications that include a welfare element for which no financial assessment for

civil legal aid is required.

There are issues with abatements particular to adults with incapacity work where clients may often require
repeat or longer meetings to discuss specific powers which are frequently abated by SLAB. The limits
imposed on solicitors’ time through the payment structure (including but not limited to abatements) means
that it is increasingly difficult for solicitors to properly identify and support their clients to exercise theirlegal
capacity as well for the solicitor to frame any powers included in a power of attorney or guardianship in the
least restrictive way. Where there are joint or substitute guardians SLAB will refuse funding for speaking
with the second guardian on the basis that they should have a separate legal aid certificate. We are also
aware that SLAB will not pay for meetings held after the guardian is appointed to discuss the monitoring
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period by the Public Guardian because, from SLAB’s perspective, the guardian will have been given this
information at the beginning of the process. This is not in the guardian or the incapax adult’s interest but

without payment solicitors are unable to offer this meeting.

The experience is that firms can only make a profit using styles,standard letters and forms going with high
volume and quick turnover. This means itis very difficult if not impossible to provide a comprehensive and
personalised service. The result is that it is very difficult for the solicitors in this area to remain compliant
with the United Nations Convention on the Rights of Persons with Disabilities (CRPD) which has been
ratified without reservation and which the UK is bound by. Article 12 of the CRPD states: -

1. State Parties reaffirm that persons with disabilities have the right to recognition everywhere as persons
before the law.

2. State Parties shall recognise that persons with the disabilities enjoy legal capacity on an equal basis
with others in all aspects of life.

3. State Parties shall take appropriate measures to provide access by persons with disabilities to the
support they may require in exercising their legal capacity.

4. State Parties shall ensure that all measures that relate to the exercise of legal capacity provided for
appropriate and effective safeguards to prevent abuse in accordance with international human rights
law. Such safeguards shall ensure that measures relating to the exercise of legal capacity respect the
rights, will and preferences of the person, are free of conflict of interest and under influence and are
proportional and tailored to the person’s circumstances, applied for the shortest time possible and are
subject to regular review by competent independent and impartial authority or judicial body. The
safeguards shall be proportional to the degree to which such measures affect the persons rights and

interests.

Without taking the views of the adult fully into account, in not being able to consider and explore the least
restrictive option and consequently tailoring the powers and measures sought, solicitors will be in breach of
Article 12. SLAB could also be in breach. Solicitors need to be in a position to appropriately take full
instructions, to be able to tailor their applications proportionality to the needs of the adult and to reflectthe
view of the adult as required by thedults with Incapacity (Scotland) Act 2000(AWI) , CRPD and the
European Convention on Human Rights (ECHR). The recent case of A-MV v Finland’®, a judgement of the
European Court of Human Rights, made it quite clear that guardianship and similar arrangements must be
accurately tailored to the adult's needs and circumstances and must have “fully heard the voice” of the
adult in order to be ECHR compatible. There has also beenincreased scrutiny regarding the view of the
adults by sheriffs when considering AWI applications.

" 53251/13[2017] ECHR 273 (23 March 2017)
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Our most serious concern is that there could be unlawful discrimination against people with intellectual
disabilities; that the Governmentand solicitors will be in breach of CRPD, as well as Articles 6 and 8 of the

ECHR and their actionsopento challenge on these grounds.

There is concern that if a family of an incapable adult feel they cannot afford to instruct a solicitor to seek
guardianship, then it falls on the local authority to make such an application and to ask for the appointment
of the local authority’s Chief Social Work Officer to be the welfare guardian. This would mean that the adult
would not be able to have the benefit of a trusted relative making key personal decisions for him but
instead he would be obliged to have an official of the local authority look after his interests. Although this is
a protective measure when there is no family or other willing suitable guardians, it is discriminatory to the
adult if this is caused by a failure to provide adequate funding for access to the appropriate representation.

There are issues with the funding of medical reports. As with abatements generally, there is a sense that
the decision making process with regard to what SLAB will pay is not consistent or transparent. The
requirement to receive three quotes is time consuming and burdensome and it is generally agreed that all
parties’ resources could be better spent. It is not uncommon to have instructed a report only to find out that
SLAB will not cover the full cost after the fact.

Finally,, there is no civil legal assistance funding available for advice on trusts. This is of particular
significance to clients who care for a disabled child who may wish to set up a liferent trust in their will to
benefit the child. The clients will only receive £200 for advice in relation to this work which does not reflect
the complexity or time that it takes to establish a trust — whether in life or on death via a will. Again,

solicitors are then unable to provide the proper advice or appropriate service for their client.

Housing and Benefits

Both housingand benefits cases have seen an increase in volume in recent years. Indeed, housingin
particular, represents an increasing proportion of the total number of civil cases. and these cases come
with their own challenges. The substantive lawin this area has become increasingly complexrequiring
greater skill, time and knowledge to undertake the work.

A particular difficulty arises in the bureaucracy around financial verification. Solicitors in this field rely on a
high turnover of files in order to run viable businesses and the time taken up on these steps appearsto be
unduly burdensome

In actions for mortgage arrearsclawback may operate if the client is successful in retaining the property. In
these circumstances, a client may not have sufficient available funds to repay SLAB and may therefore end

up owing a debtto SLAB. This may create further anxiety and financial difficulty. . Similarly, we do not
Page 64



r;x,"gﬂ Law Society
% of Scotland

believe that contributions should be sought in such cases and, likewise, in eviction cases where an
additional debt is likely to antagonise an already volatile situation.

Recommendations

Under the current system, around 75% of the population is eligible for civil legal aid, with varying levels of
contribution. We support the underlying notion that legal assistance should be available to everyone who
needs it. However, given the current financial pressures on the budget, we would support a review of

eligibility thresholds.

Our 2015 strategy paper made a series of recommendations for change. One recommendation, that we
repeat here, is that a clear and effective way of simplifying and streamlining civil legal assistance would be
to abolish the distinction between the three categories (civil legal aid, ABWOR and advice and assistance)
and replace themwith a single continuous grant of legal assistance. This recommendation is supported by
the Scottish Courts and Tribunals Service Evidence and Procedure Review’ in chapter 8 of their 2017
report. This report highlights the Review's position on a single form of legal aid and a simplified financial
test. Currently, the categories and eligibility requirements are complex and can act as a barrier for people
seeking justice who can find the structure and attached costs difficult to understand. In abolishing the
categories, the system would be easier to navigate and more able to adapt to the individual needs and
circumstances of clients and solicitors resulting in less delay and confusion.

The eligibility criteria for the three categories would need to be harmonised and, while the lower threshold
would be a matter for the Scottish Government to consider, we suggest that it would be reasonable for this
to be a figure between that for advice and assistance and legal aid. A client would simply complete one
application, satisfy the financial requirements and the case would be assessed on merit. Thereafter, a
single continual grant would be made for legal assistance for the durationofthe matter. Requirements to
inform SLAB of any material change in circumstances would be retained and the grant could be extended if
required. A cost limit could be in place for pre court procedure, and ongoing stage reporting would ensure
that it remains appropriate for legal assistance to be provided. Sanction would continue to be required for
exceptional expenditure and items such as reports and instruction of counsel.

™ Scottish Courtsand Tribunals Service, Evidence and Procedure Review Proposition Paper: A New Model for Summary Criminal Court
Procedure, February 2017, https://www.scotcourts.gov.uk/docs/default-source/SCS-Communications/epr---a-new-model-for-summary-criminal-
court-procedure.pdf?sfvrsn=7 (accessed 18 May 2017)
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If these changes were made, there would need to be support available for those who would not satisfy the
revised eligibility criteria. One suggestion we made was to introduce a legal aid loan system. As mentioned
above, civil legal assistance is currently available subjectto a sliding scale of contributions up to 100%.
Provisions for clawback mean that where resources are recovered or preserved, the funds due back to
SLAB are recovered from those resources. The operation of contributions and clawback mean that, in
effect, SLAB already operates as a quasi-loan provider for legal services for many service users. Having a
legal assistance loan instead would reduce the administrative burden by removing SLAB’s involvement
after approval but before collection. We believe thatthis systemwould also promote transparency. Low
cost loans would be a fair and affordable way of ensuring that those who are currently at the upper end of

the eligibility threshold still had access to legal advice and representation as needed.

Solicitors consistently tell us that they would like increased transparency and clarity on how decisions are
made both generally but in particular with regard to abatements and the funding of expert reports. One
repeated request of this nature has been for SLAB to publish all taxation results increasing practitioners’
understanding of the system overall. There have also been requests for detailed guidance and uniformity
on how decisions are made. It is felt that the provision of guidance and uniformity would le ssen the
administrative burden and associated cost on SLAB and practitioners and therefore improve the overall

performance of the system.

With regard to expert reports an alternative would be to look at whether the process should be changed
completely. It may be that for public bodies, the duty to write expert reports such as medical reports could
be included in their standard NHS contract thus removing the requirement to seek three quotes and have
these reviewed by SLAB in advance of instructing such reports. We appreciate that this may only be
possible by changing newNHS contracts rather than by amending the existing ones. If this was not
possible, it may be worth considering a more structured approach to allowable fees for expert reports. This
would streamline the process and remove the possibility of instructing work that is later not fully

recoverable from SLAB.
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Children’s legal aid

Introduction

Children’s Legal Assistance denotes the combined legal aid scheme for the provision of legally assisted
advice or representation in cases under the Children’s Hearings Scotland Act 2011 (or any residual cases
under Part 2 of the Children (Scotland) Act 1995, the 2011 Act’s statutory predecessor). It generally relates
to proceedings before the courtor children’s hearings relating to state intervention in the private lives of
families. The assistance available falls into three categories: advice and assistance, ABWOR, and
children’s legal aid. The arrangements are similar to civil legal aid, although there are discrete applications

and criteria for eligibility.

For a solicitor to be eligible to provide children’s legal assistance, they must be on the Children’s Legal
Assistance Register, maintained by SLAB. To be eligible to be on the register, solicitors must demonstrate
competences in relation to certain criteria and they must sign up to additional requirements and obligations,

including a requirement to have the welfare of children as the paramount consideration in any case.

Advice and Assistance

Advice and assistance is distinguished from the other types of legal assistance, as it does not concern (and
cannot cover) representation or steps in proceedings. In effect, it covers steps priorto those. It is based
solely on financial assessment, and if a solicitor is satisfied of the applicant’s financial eligibility (having
seen appropriate vouching) they can admit them to the scheme with immediate effect.

The current limits for financial eligibility are £245 per week netincome and capital of £1716. The financial
assessment is aggregated where the person has a partner. There are certain amounts that can be

deducted for certain types of outgoings (such as maintenance) or for financial dependents.

The expenditure is cost limited, with an initial limit of £95 andan increase in authorised expenditure for
advice and assistance can be sought. Contributions may be due which are collected by the solicitor.

Where a solicitor is unable to collect a contribution this is a loss to their account.

ABWOR
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ABWOR is an extension of advice and assistance. It is granted where someone has been admitted to
advice and assistance. A solicitor requires to seek the prior approval of SLAB to provide ABWOR, and in
the case of children’s legal assistance must address four issues relating to the case: the complexity,
whether there are legal issues, whether the assisted person can understand or challenge documents, and
whether the assisted person could put their own position forward/represent themselves. ABWOR can be
provided from the point approved by SLAB and increases in authorised expenditure will then be available
to undertake the relevant further work.

Given ABWOR is an extension of advice and assistance, the same financial eligibility limits apply.
There is at present no provision for template increases, but SLAB will generally authorise certain amounts
(up to £350 for a children’s hearing, for example) unless the circumstances are particularly novel or

complex.

ABWOR is available for representation at children’s hearings and in limited types of court proceedings
(such as a Child Protection Order application, where there is a choice to seek ABWOR or apply for
Children’s Legal Aid).

Only certain persons are eligible to receive ABWOR: the child, relevant persons (which would include the
child’s mother and father and anyone else who had parental rights and responsibilities) and persons who
have been or who are seeking to be deemed as relevant persons. To be deemed as a relevant person, a
person must showthat they have or have recently had a significant involvement in the upbringing of the
child.

Children’s Legal Aid

Children’s Legal Aid covers proceedings before the Sheriff, Sheriff Appeal Court, and Court of Session
under the 2011 Act (and three types of children’s hearings, but only for the child). Whereas under the
previous scheme of legislation Children’s Legal Aid involved such applications being determined by the
Sheriff (other than in appeals), all such applications are now determined by SLAB. An application mustbe
submitted and prior approval sought, although special urgency cover may be available in certain
circumstances. Unlike Civil Legal Aid, there are no categories of automatically available special urgency
cover and all such applications must also be the subject of prior approval prior to work being undertaken.

Children’s Legal Aid is automatically available to the child without the need for prior approval in four

circumstances: for a Child Protection Order variation or recall application, a second working d ay hearing
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(following a child protection order), a secure accommodation hearing, and a section 68(3) hearing (the first
being before the sheriff and the latter three being before the children’s hearing).

We believe that Children’s Legal Aid should also be automatically availablewhere there is an offence based

ground of referrel to the Children’s Panel and where there is consideration of a Restriction of Liberty Order

Applications are assessed based on both a financial assessment and merits assessment. The financial
assessment is based upon consideration of whether the applicant’s disposable income and disposable

capital fall below the prescribed limits.

Capital and income are aggregated where the applicant has a partner living with them. The disposable
capital limit is £7405. In terms of income, a tapered system exists and an applicant is financially eligible
where they have disposable income of under £222 per week. If their disposable income is between £68
and £222 per week, they would normally require to pay an assessed contribution towards their case. The
assessment of income is different to that in the case of ABWOR and advice and assistance, and the
applicant is entitled to deduct from their net income certain types of essential outgoings (such as

rent/mortgage, loans, work expenses etc.).

A person above those limits will onlybe eligible for children’s legal aid if they can showthat meeting the
costs of the case themselves would cause them undue financial hardship.

In terms of the merits, different tests apply to proceedings before the sheriff and proceedings on appeal. In
respect of the former, the applicant must showthat it is reasonable in the whole circumstances that legal
aid is made available. The testis a wide one, and SLAB is entitled to (and should) take into account all
relevant circumstances, although they give general guidance as to factors they consider to be relevant. In
addition, although the application does not seekthat the applicant specifically addresses this, SLAB also
consider whether legal aid being made available is in the best interests of the child (even where the
applicant is not the child). SLAB can refuse legal aid if it considers that the grant would not be in the child’s
best interests. Under the 1995 Act, this latter element was the sole merits test and concern was often
raised by practitioners as to the restrictive and subjective nature of an analysis based solely on that
consideration, particularly where the application was made by someone other than the child.

In relation to appellate proceedings, in addition to the question of reasonableness, the applicant
mustidentify the grounds of appeal and demonstrate that he or she has substantial grounds ofappeal. This

goes beyond an appeal simply being stateable or arguable.
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Whilst children’s legal aid has no cost limitation, SLAB’s prior approval is needed for the instruction of
experts, unusual work, or the instruction of counsel, much like civil legal aid. Cases can also be cost
monitored by SLAB, and those where sanction for counsel is granted normally are automatically selected

for cost monitoring.

Current Issues - Solicitors

Practitioners have similar concerns about the sustainability of the provision of children’s legal assistance as
they do in relation to civil legal assistance. Whilst the application process is not as involved or time
consuming as that for civil legal aid, for example, the complexity in such cases together with the additional,
onerous obligations on solicitors in children’s legal assistance often leads to significantly more work being

undertaken than that paid for at the accounts stage.

Solicitors have concern aboutthe particularly demanding — and often formulaic — approach taken in the
assessment of accounts. They find themselves requiring to, retrospectively, justify work undertaken or the
approach taken in a case, which itself can be time consuming. In addition, practitioners often find that
SLAB has a particular expectation that preparation for court hearings, perusals, and other work be
undertaken within certain specific limits, irrespective of the complexity or circumstances of a case.
Solicitors find themselves having to provide more and more information to justify charges. That can often —
particularly in lower value accounts — lead to solicitors deciding that it is not cost-effective to pursue

payment for work that they otherwise consider is legitimately charged.
Practitioners are also concerned aboutinconsistency in the manner in which accounts are assessed.

All of this has an-impact on the viability of the provision of children’s legal assistance by solicitorsas a

business.

Separately, there is an increasing concern on the part of solicitors about their future roles in children’s
hearings, and the linked issue of SLAB’s Children’s Legal Assistance Register. In dealing with cases of this
type, practitioners have the unique duality of obligation in both (a) trying to represent their client and
achieve the best possible outcome for their client; and (b) acting in the best interests of the child. Whilst it
may be suggested that the best interests of the child is something determined at the end of the process
and includes — and indeed necessitates — the effective participation of all relevant parties — there can still
be natural tension between those issues in some cases. Solicitors are concerned that their performance of
their duties — particularly in the Children’s hearings — are sometimes deemed to be adversarial and at odds
with the ethos of the system. It can be difficult for practitioners to strike that balance without falling foul of
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expectations, or failing to perform one or other of their duties.

SLAB now operate a system of complaint for persons on the Register (although there is not, as yet, a set
policy or procedure) and solicitors are concerned at there may be an increase in complaints There appears
to be a lack of understanding of the role and responsibilitiesof solicitors in Children’s hearings, in some
instances and some solicitors are concerned that this might adversely affect their ability to act in their

client’s interests.

Current Issues - Other

Firstly, solicitors find that it can sometimes be difficult for applicants to understand the different types of
legal aid and different eligibility criteriawhich, in the case of Children’s Referral proceedings, are effectively
part of a single, ongoing process. Giventhe high grant rate and the administrative and other work involved
in making applications, it may be that consideration could be given to ABWOR or legal aid being
automatically available in certain circumstances, based on solicitor certification.

Secondly, whilst it is positive that legal aid is automatically available for children in certain circumstances, it
could be said that the discrimination as to when it is available is somewhat arbitrary. Given the importance
of decisions being made, the restrictions may require to be revisited. This is particularly important in the
context of ongoing, research-based concerns being expressed by various agencies aboutthe impact on
children attending hearings themselves and the possibility that, in the future, children’s views will be taken
in another manner as the norm. Whilst that may be sufficient to take their views, there is a risk that without
easy access to a solicitor such children may be deprived of their right of effective participation in practice, a

right that goes beyond simply receiving an opportunity to express a view.

Finally, legal assistance for representation is generally not available for most Pre -Hearing Panels (other
than where the Panel is considering the assisted person’s application to be deemed a relevant person).
Given the increasing frequency of such Panels and the important decisions they take, this may be — or
become — a gap in cover. If an assisted person is deemed unable to effectively represent themselves at a
substantive hearing, then many of the same reasonsthat led to that conclusion might affect their ability to
do likewise at a Pre-Hearing Panel.

Legal aid —geography and demography of supply
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Introduction

The geography of Scotland is diverse. One of the strengths of the current legal aid systemis that there is a
broad network of around 500 firms registered for criminal legal aid and around 600 firms registered for civil
legal aid in locations across Scotland. This allows for a system in which legal aid services are readily
accessible to people in urban and rural areas across Scotland. It does also, however, present practical
challenges in ensuring accessto justice and on a consistent basis across Scotland. In addition to the
accessibility of legal aid services across cities and towns in Scotland, legal aid supports the resolution of

cases across the court estate in Scotland, in locations across the country.

Sheriff court locations
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The current scale of the network of legal aid providers across Scotland supports local justice, and though
the development of newtechnology may allow for different ways to resolve civil disputes and process
criminal cases in future, the ability to access justice locally is important to maintaining confidence in the
justice system overall. The judiciary in Scotland reflected on the importance of local justice in February
2012, stating”®:

™ Judicial Office for Scotland, Principles for the Provision of Access to Justice, February 2012, http:/Aww.scotcourts.gov.uk/docs/default-
source/scs-consultation-court-structures/statement of principles.pdf(accessed 18 May 2017)
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“[l]t is desirable that criminal justice be delivered locally. Quite apart from the convenience of
witnesses and the interest of victims, this engages the local community in the administration of

justice, including providing the opportunity to serve as justices or jurors.”

Criminal legal aid involves work at courts across Scotland, as well as prisons and police stations. The
recent implementation of the right of access to legal advice at police stations has placed new
responsibilities on participating solicitors, including the requirement to provide personal attendances at
policy custody centres for particular categories of person. The geographic diversity of these locations is
significant, as the following map indicates.
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Primary custody centres (marked in purple) account for around 92% of all police detentions; secondary
custody centres (marked in orange) account for the remainder.
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One of the strengths of the currentlegal aid system is the broad network of providers, with over 500 firms
registered for criminal legal aid and over 600 firms registered for civil legal aid across Scotland, offering
local services and a range of choice in advice and representation. Indicative of the range and scale of work
provided, the following maps provide an illustration of legal aid fee income by postcode for criminal and

civil legal aid work (coloured to represent each of six Sheriffdoms across Scotland).

Criminal legal aid fee expenditure by postcode

o

Civil legal aid fee expenditure by postcode
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There are, however, a number of areasin Scotland in which there are concerns around supply.
Respondents to recentresearch commissioned by the Law Society highlighted issues in a number of
areas, particularly rural areas but also in major urban centres. One respondent said:

“Legal aid for criminal cases is harder to get in [the] Glasgow area, because of heavy reliance on
prosecuting cases before lay magistrates. | constantly come across cases out of town which are
prosecuted at sheriff summary level and which would only be prosecuted at lay magistrate level in

Glasgow. Consequently the threshold for granting is higher and the fees are lower, albeit, the cases
can be quite serious and complex.”

Another highlighted the scarcity of housing services in the Aberdeen area:

“We are aware that, despite the significant work of the Civil Legal Assistance office and the work

that the Shelter Housing Law Service does, that there are still too fewlegal aid solicitors practising
housing lawto cover the demand for this type of work.”

Another mentioned children’s work in Fife:
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“It is particularly difficult to obtain legal aid cover in Fife on an emergency basis where a child has
been retained in contravention of an existing residence order and | have experience of the delays in
legal aid leading to the client being unable to obtain return of a child as by the time the matter is
brought to court some changes have been made to the child’s life (e.g. change of school) with

which the court is reluctant to intervene.”

We are aware of challenges from our role as an organization, responsible under the Maintenance Orders
(Reciprocal Enforcement) Act 1972 for the distribution of work under the legal aid scheme for the
enforcement in Scotland of child maintenance orders from other jurisdictions. We hold a register of firms
willing to undertake this work, currently 34 across Scotland, only four of which are prepared to undertake
work outside their immediate locale. We currently have no firms willing to undertake work in Aberdeen,
Airdrie, Banff, Campbeltown, Dundee, Dunfermline, Edinburgh, Elgin, Falkirk, Lochmaddy, Peterhead,

Perth, Portree, Stranraer or Wick.

Geography of legal aid providers

The number of providers is decreasing, with a 15% reduction in the number of firms providing criminal legal
aid in the last four years: from 577 registered firms in 2013 to 491 in 2017. Some caution is required
around these declining numbers: first, though some firms may be registered to carry out legal aid, they may
not conduct many cases; second, the declining number of registered firms may be for a range of reasons,
such as declining to continue providing legal aid, two or more firms merging into one or indeed closing as a
business overall.

However, an analysis of the locations either where firms registered in 2013 were no longer registered in
2017 (broadly, departing providers) or where firms were not registeredin 2013 but were in 2017 (broadly,
emerging providers) suggests a number of concems. For criminal legal aid, this map indicates departing
providers in blue and emerging providers in green.
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Between 2013 and 2017, 154 firms ceased to be registered for criminal legal aid; 68 firms registered during
the same period. This was not the result of significant market consolidation into larger practices, as the
average number of registered practitioners for firms departing was 1.61, and for emerging firms was 1.76.
There has been a degree of reorganisation of firms in urban areas, particularly in Glasgow, where a
number of firms have departed and a number of firms have also emerged. However, outside the major

cities, most areas in Scotland have seen firms depart from criminal legal aid without replacement.

Responses to the independent research we commissioned from Otterburn Legal Consulting suggested a
number of reasons for the decline. One practitioner, the Dean of a local faculty, said:
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“My firm has stopped doing legal aid as it was no longer profitable. The administrative cost of doing
legal aid was too high when weighed against the number of cases we were dealing with and the
remuneration received for each case. A couple of firms in the Faculty still do legal aid for
guardianships, but not for anything else. Another is doing a small amount of legal aid, alb eit
reluctantly. All other firms in the Faculty have stopped doing legal aid apart from these very limited
circumstances. | rather suspect that other rural firms across Scotland, faced with the same
considerations as us, will have made similar decisions and that there will now be a real lack of

availability of legal aid across rural Scotland. T here certainly is in this area.

The reduction in the number of providers raises issues around recruitment and retention of legal aid
practitioners. Another respondent to our recentresearch stated:

“We are unable to recruit anyone to carry out civil legal aid which is one of the main reasons we
now do very little. Newly qualified solicitors knowthat there is no future in a career as either a family
or criminal lawyer because these types of cases are funded in the main by legal aid. The criminal
bar is growing older and in the next five years, | believe will come to a cliff edge when a vast
number will cease to do the work due to legal aid rates or simply retire through age and there will

be a massive shortage of suitably experienced solicitors to provide the public access to justice.”

We believe that concerns around advice deserts, locations in which legal aid services are harderto access,
will continue. Various reasons were suggested for this decline in coverage in our recentresearch, including
the level of fees, the high degree of complexity and bureaucracy and also the practical challenges in
recruiting and retaining new lawyers into legal aid practice.

Demography of legal aid providers

The demography of the legal professionin Scotland is changing significantly, for instance, with the majority
of the profession nowfemale. An analysis of criminal legal aid practice suggests that this areais not
reflective of the wider trends within the profession®.

™ As criminal legal aid requiresboth registration of firmsand solicitorswithin firmsproviding legal aid, it ispossible to analyse providersby age and
gender; civil legal aid requiresonly registration of firms, and so such an analysisis not possible.
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It is clear from this data that there is a longer-termissue around the overall sustainability of the legal aid
system. Criminal legal aid practitioners fall predominantly into the 40-49 and 50-59 age categories, and
there may be future challenges around recruiting sufficient practitioners into the legal aid systemto ensure
sustainability. The age profile of criminal defence practitioners is also reflected across the geography of
Scotland. The following two maps indicate, first, the locations of practitioners under 35 providing criminal
legal aid and, second, the locations of practitioners above 55 providing criminal legal aid.

For practitioners below 35, the locations are largely based in the central belt and along the east coast:
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For practitioners over 55, the locations are far more geographically diverse:
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There may be a number of reasons for the differences in location by age group. For newly qualified
lawyers, as the large majority of traineeships across the profession as a whole are located in cities such as
Aberdeen, Dundee, Edinburgh and Glasgow, it may be unsurprising to see a concentration in urban areas.
There are also far fewer practitioners below 35 than above 55, which is possibly indicative of the restricted
geographic diversity of the former category. Wider trends around the employment market may be involved,
such as the increasing urbanisation of job opportunities. However, combined with the overall age profile of
criminal legal aid practitioners, this is an area of concern. Proportionately, there are far fewer young
solicitors working in legal aid practice than in other sectors of the profession.

We have suggested some steps that could be taken to encourage recruitmentinto legal aid practice. The
nature of the current legal aid system entails that there is little or no chargeable work that a trainee solicitor
can undertake in their first year, particularly for criminal practices. If this were changed, there might be

more incentive to offer traineeships. In England and Wales, one of the ways that the Legal Services

Page 84



r;x,"gﬂ Law Society
% of Scotland

Commission, the equivalent of SLAB, had encouraged sustainability within the sector was through funded
traineeships and during the course of this programme, around £14m was spent on supporting newlegal aid
lawyers. We also highlight the recent establishment of the Lawscot Foundation, which aims to provide

funding for a number of people from a range of backgrounds to enter the profession ’’.

Conclusions

The geography of Scotland presents challenges in delivering consistent and effective access to justice, of
which legal aid is a key element. There may be, as will be discussed later in our response to the call for
evidence, potential for newtechnologies and online court processes to change the ways in which people
access justice. However, there will remain aspects of the justice system that cannot easily be replicated
online: for instance, solicitors and their clients will still need to attend court hearings in person, even if
procedural hearings can be carried out online, and people will still be detained by the police in locations
across Scotland and require a personal attendance from a solicitor in a range of circumstances.

In the context of a legal aid system that is diminishing in terms of funding and providers, the challenges of

rural provision are particularly acute:

e itisclearthatthe level of provision in rural areas is currently diminishing — over the last four years
and across large areas of Scotland, firms have ceased to be registered for legal aid and with no
replacement

e thereis alonger-term demographic trend that may exacerbate this challenge, with older
practitioners located on a far more geographically diverse basis across Scotland than younger
solicitors

¢ the reduction in the travel fees available for legal aid in 2011 may have contributed to the diminution
of provision outside the central belt in Scotland — these rates are largely uneconomic and require

review to ensure access to justice in rural areas

The demography of legal aid practice is also an area of significant concern. The number of solicitors
registered for criminal legal aid does not reflect the overall age profile of the profession. Thereis a
significant proportion of currently registered practitionersin older age groups, and concern around overall

" http://www.lawscotfoundation.org.uk (accessed 18 May 2017)
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sustainability as these solicitors exit the profession. We have suggested two ways in which encouraging
younger solicitors into legal aid practice could be achieved:

e thetypes of work conducted by first year trainees under the legal aid scheme could be changed,
providing greater incentives for firms to recruit

e similar to the programme of trainee solicitor funding deployed by the Legal Services Commission in
England and Wales, SLAB could consider funding of trainees into legal aid practice

The geographic and demographic factors thatwe have highlighted are also proxy indicators of the overall
sustainability of the legal aid scheme in Scotland. The future of legal aid practice, and the prospects of
attracting new solicitors into this sector, was highlighted repeatedly during consultation on our legal aid
strategy paper in 2015, and repeatedly in engagement with local faculties, firms and practitioners.
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Legal aid and technology

Introduction

Looking to the immediate future of legal aid in Scotland, in common with other public services, itis likely
that technology will have a significant impact on future delivery. The role of technology in delivering legal
aid must be seen in the wider context of the technological transformation of the courts process currently
under way. Lady Dorrian, the Lord Justice Clerk, recently highlighted the challenges and the potential for

new technology in the justice system’®:

“There are fundamental reasons why it is important to ensure that the justice system keeps abreast
of the digital revolution. In any modern society, the administration of justice must retain the tr ust and
confidence of the people and organisations it serves. And it will only do that if it keeps pace with the
times, and remains relevant to the experience of those people and organisations. We are nowin an
era, according to research publishedin 2014, when Britons spend more time using technology
devices than they do sleeping. The increased use of modern technology has magnified the
expectations placed on public services. In society generally people and organisations communicate
and transact business instantly and electronically yet the Scottish court system remains relatively
unchanged. Rather than modernising, our system has been one that clings to paper, postal-based
practices and face-to-face meetings when speedier and more convenient alternatives are
reasonably and readily available. If people and businesses communicate instantly by email, Skype
or Facebook, they will expect public services to do likewise. They will increasingly fail to
understand, or have sympathy with, any system that still relies on extensive documentation, sent by
post, in triplicate or worse, and by the requirement to appear in person for the handling of routine

matters.”

Similarly, the legal aid system in Scotland must also retain the trust and confidence of the people it serve s
by keeping abreast of digital technology. The Independent Strategic Legal Aid Reviewis looking at the
ways in which legal aid could be reformed in the next five to ten years: the role of technology in this change
process will be crucial. Anumber of projects currently underway will impact the way in which legal aid is
delivered, including the development of the various workstreams emerging from the Criminal Evidence and

" Lady Dorrian, Lord Justice Clerk, The 21% Century Court, SYLA Annual Lecture 2016, http://www.scotland-
judiciary.org.uk/lUpload/Documents/SYLAAnnualLecture2016LJC271016.pdf (accessed 18 May 2017)
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Procedure Review, wider use of videoconferencing facilities and the development of ad vice and
information on the mygov.scot website. Several technologies, projects or innovations deployed in other
jurisdictions, including the Rechtwijzer online dispute resolution platform funded by the Dutch Legal Aid
Board’ or the proposed triage systems of Her Majesty’s Online Court might have a positive effect if
deployed in Scotland. There may also be unforeseen newtechnologies and platforms emerging over the
period which the Independent Strategic Legal Aid Reviewis considering that may have an impact on the

ways in which access to justice may be delivered.

New technology can offer efficiency savings through new or streamlined processes. It can offer improved
accessibility to legal services, both for people who might otherwise have found these hard to reachand
more generally. It can support changing models of service delivery., We believe newtechnology has the
potential to deliver against the various regulatory objectives and deliver a legal aid system fit for the 21
century. New technology also has the capacity to make significant efficiency savings acrossthe justice
system, including legal aid. In its review in 2015, Efficiency of Prosecuting Criminal Cases throughthe
Sheriff Courts, Audit Scotland estimated that the deployment of newtechnology could save between £20-

25m annually across the criminal justice system®.

The challenges of technology

There are challenges in developing systems that place greater reliance on digital technology. Access to

justice needs to be universal and to bring all participants in the justice system together.

There are persistent issues across Scotland around digital participation. We note the recent research from
the Royal Society of Edinburgh, Spreading the Benefits of Digital Participation®!, which highlighted the
challenges in deprived and rural areas. One example cited, based on marketresearch by Ofcom, was the
low level of internet use in Glasgow city as an area, at 57% of the population. In more rural areas, there are
challenges around developing the infrastructure to be able to support internet services. This challenge will
diminish over time: the most recent Ofcom market research indicates that home internetusage has

™ www.rechtwijzer.nl (accessed 16 May 2017)

® Audit Scotland, Efficiency of Prosecuting Criminal Cases through the Sheriff Courts, 2015, http://www.audit-
scotland.gov.uk/uploads/docs/report/2015/nr 150924 sheriff courts.pdf (accessed 18 May 2017)

& (http://www.rse.org.uk/wp-content/uploads/2016/09/Digital-Report-High-Res-EQ5.pdf)
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increased from 82% to 86% of the population between 2014 and 2016 #2 but will remain a feature over the

next decade that the independent reviewis considering.

There are issues around people with protected characteristics having difficulty accessing online systems.
A debate about online participationhas considered services such as universal credit from the Department

for Work and Pensions and filing tax returns with HM Revenue & Customs.

The nature of the cases and clients within the legal aid system indicates that technology should be a
supplement rather than a substitute for existing processes and systems. As highlighted elsewhere in our
response to the call for evidence, one of the strengths of the legal aid system is that there is a network of
firms across Scotland that provide legal services locally and on a face-to-face basis.

Another issue is around ensuring that legal aid practitioners can adapt to these systems effectively. Public
bodies such as Police Scotland, SCTS SLAB and COPFS have significant IT budgets, and the opportunity
to influence at Justice Board level and as part of the Digital Strategy for Justice in Sotland programmes.
The nature of a wide network of firms and practitioners, operating a range of different IT systems, presents
challenges. Involving legal aid practitionersin system design to ensure that technology is fit for purpose,
developing standards thatdo not require disproportionate IT investment, and aiding with training and
potentially IT support can help to ensure effective use of technology in the justice system. As part of the
consultation process for our strategy paper in 2015, the Legal Aid Online system was often highlighted as

an effective example.

Digital Strategy for Justice in Scotland

In 2014, the Scottish Government published the Digital Strategy for Justice in Scotland, which establishes
a vision of how digital technology will transform the justice system®. The vision, as the strategy sets out, “is
to have modern, user-focused justice systems which use digital technology to deliver simple, fast and

effective justice at best cost” and the paper establishes three objectives:

First, allow people and businesses to access the right information at the right time, through a justice
portal that will provide relevant information to help individuals and businesses to resolve any

disputes

¥ Communications Market Report 2016, Ofcom (https://www.ofcom.org.uk/__data/assets/pdf _file/0024/26826/cmr_uk 2016.pdf)

¥ Scottish Government, Digital Strategy for Justice in Scotland, 2014, http:/Mww.gov.scot/Resource/0045/00458026.pdf (accessed 18 May 2017)
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e interactive online systems and online dispute resolution, and links to independent advisors and
professionals
e advice on how to access relevant information on cases, processes and the ways in which this

process can be followed electronically

Second, fully digitised justice systems

¢ digital recording of evidence, reports, decisions and judgments, including submission of pleadings
and the use of digital warrants

¢ live video conferencing TV links throughout the justice system

e asecure digital platformto store all information relevant to a case or individual

Third, make data work for us, through data analytics and analysis

e drive further transformation as the capabilities offered by digital technology are understood and
grow

¢ link securely to other sectors including health, social care and education

e engage with citizens and users, and seek comment on their confidence and experience in our

justice systems

For the public-facing systems that the Digital Strategy for Justice in Scotland recommends, the aimis to
develop content at the mygov.scot website: by the end of 2014, information on housing issues; by the end
of 2015, advice and guidance on a range of different subjects; by the end of 2016, all static justice advice
and information; by the end of 2017, “our platform will have evolved into an interactive tool p roviding online

help and support... civil litigants, tribunals users and victims of crime will be able to track their case”.

We believe that there is great potential to the development of an interactive justice portal for the public. We
understand that work on the contentfor this platformis progressing, and attended a civtech challenge
meeting hosted by Scottish Government in March, looking at the types of contentthat could be included on
the platform for family separation. Linking this information into the services available through legal aid

could be a significant step forward in signposting the availability of legal help at a crucial stage.

Courts, the justice system and technology

There are several ways in which technology will transform the court process and legal aid in turn through
the decade ahead. The court system has not kept abreast of changes in technology, though significant
developments are in progress. There are some key changes that will be required to assist practitioners in
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adapting to this newenvironment. We suggested in our legal aid strategy paperin 2015, Legal Assistance
in Scotland: Fit for the 21° Century®, that the introduction of wifi in courts would be crucial to this process,

and hope that this will be made available imminently.
Evidence and Procedure Review

SCTS Evidence and Procedure Reviewis developing “proposals for changes to the law, procedures and
practice that will contribute to the modernisation of the criminal justice system so that it meets the highest

standards of justice nowand in the foreseeable future”.

SCTS published its Evidence and Procedure Review Report in March 201526, examining the ways in which
best evidence could be secured from child and vulnerable witnesses, from witnesses more generally, and
the role of new technology in facilitating best evidence. Work following this report has progressedin
several areas, including around summary case management, with SCTS publishing a proposition paperon

a New Model for Summary Criminal Court Procedure in February 2017%".

The legal aid funding to support the implementation of any changes introduced ought to be considered.

The Evidence and Procedure Review highlights these concerns and states that

“the legal aid system, as currently designed, will not be able to facilitate the changes in practice and

procedure which are required to make the proposals succeed.”®®

It is important to note that an approach that sees digital disclosure and active case management through
online platforms will have a significant effect on the role of the solicitor as these technologies embed. There
will be a front-loading of the work required by solicitors, more sources of evidence including body-worn
cameras, the potential for early resolution of cases and other benefits.

The creation of a ‘digital vault’, from which all the participants in the criminal justice system can access

evidence in electronic format, combined with the facilities for online case management offers some

8 (http://www.lawscot.org.ukkmedia/505409/1 egal -aid-reform-document pdf)

® http://www.scotcourts.gov.uk/docs/default-source/aboutscs/reports-and-datalfreports-data/evidence-and-procedure-full -report---publication-
version-pdf.pdf?sfvrsn=2

% (http://www.scotcourts.gov.uk/docs/default-source/aboutscs/reports-and-data/re ports-data/evidence-and-procedure-ful l-report-—-publication-
version-pdf.pdf?sfvrsn=2)

87

88 o
https://www.scotcourts.qov.uk/docs/default-source/aboutscs/reports-and-data/reports-data/epr_a-new-model-for-summary-criminal -court-
procedure 28-feb-2017.pdf?sfvrsn=2 — section 151 on page 39
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opportunities for efficiency savings in legal aid. There may be the opportunity for better decision -making by
SLAB and the opportunity to remove duplication of information by solicitors through the Legal Aid Online
systemiif this information is already hosted centrally. There may be issues around the proportionality of
information sharing, should SLAB have access to a wide range of information from this digital vault —
though it is noted that the information powers held by SLAB under the 1986 Act are wide —though the
potential for this coordinated information sharing should be explored further.

As part of the Evidence and Procedure Reviewin relation to solemn criminal court procedure, there are two
working groups which are considering the evidence of vulnerable withesses and children. One group is
looking at the Pre-Trial process of Joint Investigative Interview and the other group considered the Taking
the Evidence of Vulnerable witnesses by a Commissioner which has resulted in Practice Note 1 of 2017%°.

To facilitate and support the operation of Practice Note 1 of 2017, and allow defence counsel to be properly
prepared and funded in order to carry out this process, will require timeous communication between
COPFS and SLAB to identify that the case has been marked as a High Court case. Further, upon receipt of
a legal aid application, sanction oughtto be granted by SLAB timeously and without delay.

The recommendations from the Evidence and Procedure Reviewwill have a profound effect on the ways in
which legal aid operates for summary criminal cases. The efficiency savings thatthis can deliver will be
substantial and we hope that legal aid fees can be reorganised to meet these challenges effe ctively.

Civil ICMS

The SCTS s developing an integrated case management system (ICMS) for all civil claims under the new
simple procedure, which broadly replaces small claims and summary cause proceedings, namely civil
cases at a threshold below £5,000. T his ICMS is designed to allow both legal practitioners and the public to
lodge and track the progress of these claims online. As these cases constitute around 60% of the civil
business of courts in Scotland, this represents a significant step towards end-to-end online processing of

civil cases.

The development of the civil ICMS has been described as the first step towards digital processing of civil
court business and like the development of a digital vault, there may be potential for efficiency savings to
legal aid through this transition. Linked systems could allow, for instance, a significant change to court

® practice Note 1 0f 2017
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scheduling made by SCTS, such as increasing the number of days’ proof, to be notified or accessible to
SLAB. SLAB could then take a view on whether a stage report would be required from the solicitor, rather
than the current obligation on the solicitor to advise and report. As with the development of a digital vault
for criminal cases, there may be concerns around the proportionality and degree of information sharing

involved, though again the potential of these new systems should be explored.

Videoconferencing

The use of videoconferencing in the justice system has significant potential, for instance, in criminal cases,
removing the need for and cost of transport to and from prison, or in civil cases, providing greater
accessibility and removing the need for personal attendance, particularly for procedural issues. Efficiency
savings can be generated across the justice system, including for legal aid. Indeed, in its 2011 White Paper
on legal aid, the Scottish Government outlined the anticipated savings %:

“[T]he Board is leading the project studying the feasibility of greater utilisation of video conferencing
in court proceedings, legal agents’prison visits and advice from solicitors at police interviews. The
aim is that video conferencing will reduce the need for solicitors and others paid through legal aid to
travel unless it is absolutely necessary, with a view to making savings from the legal aid fund of in
excess of £1.2mby 2014-15.”

For the criminal justice system, there are three main videoconferencing projects: from courts to prisons in
work led by SCTS, from practitioners to prisons in work led by SLAB, and from practitioners to police
stations, again led by SLAB. There has been recent progress around the first of these streams, with an
increasing number of courts using videoconferencing for full committal proceedings, while work continues
on the other streams, though it appears that the savings e stimated by the White Paper have not yet
materialised. There could also be greater coordination between the court to prison and practitioner to
prison videoconferencing streams, particularly to deal with situations in which urgent consultation with a

client detained at prison is required before a videoconferenced hearing.

As we outlined in our 2015 strategy paper, we are supportive of the move towards greater
videoconferencing across the justice system. We remain cautious about this becoming the sole means by
which client communication will be afforded — or, in the terms of the White Paper, to be used “unlessiitis

absolutely necessary’ - as there will be instances in which face-to-face communication is necessary or

% A Sustainable Future for Legal Aid, Scottish Government, October 2011 (http:/Mww.gov.scot/Resource/Doc/359686/0121521 .pdf)
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desirable, whether for reasons of a client’s protected characteristics or otherwise. The use of
videoconferencing for police station advice, envisaged for both private consultations and for police
interviews, raises some issues. One of the rationales for the Salduz case®*, which led to the Supreme
Court judgment in Cadder, requiring the right of access to a legal professional while detained by the police
was for that professional to be able to inspect the conditions of detention. Though videoconferencing may
be able to facilitate this more effectively than by telephone, the nature and consequences of police
detention require the ability for practitioners to appear in person (eventhough the largely uneconomic rates
for travel and the unrealistic rates for police stationwork overall already militate against personal
attendance). We would also be concerned if videoconferencing became a crude solution to the challenges
of providing advice across the disparate geography of Scotland, where, forinstance, suspects detained in
urban areas could receive advice in personwhile those in more rural areas in practice only receiving

advice virtually.

In addition to securing access to a solicitor at a police station, videoconferencing could be used to allow,
for instance, BSL interpreters to video sign. SLAB, common with other public bodies, already has access to
such a service and we believe that this could be rolled out to legal aid practitioners more widely.

We also believe that wider use of videoconferencing could be helpful in securing evidence from experts,
removing travel costs and potentially increasing the potential pool of expertise that may be called upon.

Further recommendations

We suggested in our 2015 strategy paper that with digital recording present in courts for criminal
proceedings, the use of shorthand writers paid through the legal aid fund in other proceedings be
considered.

In an age of mobile communications, we also thought that service by sheriff officers, again at cost to the
legal aid fund, merited further consideration. A simple service or intimation costs £93.72 — broadly
comparable to two hours of advice at a police station under current advice and assistance arrangements —
and unlike legal assistance fees, these are regularly increased. There will always remain the need for
surety of service in court proceedings, though in many cases, differentways of communicating with parties
will be sufficient. Some solicitors have suggested that a lesser fee be available to solicitors to arrange
service, for instance, electronically or simply through recorded delivery.

' salduz v Turkey (36391/02), (2009) 26 BHRC 223

Page 94



r;x,"gﬂ Law Society
% of Scotland

More widely, we also consider that the legal aid system should reassess the ways in which client
communication takes place in modern society. As observed elsewhere, there are challenges around
requirements placed by regulators such as the Law Society around client communication, which are unpaid
under the legal aid system, such as client reminder letters. However,the use of these can avoid significant
system costs, such as a reminder about court attendance to preventa case from being continued for non-
attendance. Similarly, text reminders may be more effective than formal letters, but there is no mechanism

under the current legal aid system to allowthese to be paid.

Similarly, despite advances in technology and court process, there is still a reliance on paper-based
systems. As one respondentto a recent survey by Otterburn Legal Consulting on behalf of the Law Society

observed:

“Whilst technology is helpful... the difficulty is that, certainly in relation to court work, there is still a
need to have everything printed and available on paper. Suggestions by SLAB that a “working file”
involving notes of important parts of statements could be used is ridiculous. Our costs in respect of
printing and paper have risen since the introduction of disclosure because of the needto print

everything.”
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Valuesand ethos of legal aid

The development of a common public sector ethos in Scotland was one of the key themes emerging from
the Christie Commission, an ethos centred on “the conviction that public services exist to support a fair and
equal society, and to protect the most vulnerable.... While public services do not determine the nature of
Scottish society, they both reflect the ethical foundations of that society, and help to shape its
development. We ignore this at our peril — reform which did not embrace this ethos could result in the
erosion of the collective nature of social responsibility which has long been a defining characteristic of our

country.”

The Christie Commission further considered this common ethos, as well as the beliefs and motivations of

people who are contributing to public services — the providers, the service users and local communities:
“What defines this ethos must be:

e arespectfor the autonomy and potential of the people and communities of Scotland, and the
ambition to help maximise both

e the ambition to improve the lives and opportunities of the people and communities of Scotland,

and a commitment to work with them to achieve their aspirations

e acommitment to get maximum value and impact for public resources, and to accountopenly to
the public for what is done in their name

These elements stand alongside the established principles and standards of public life, including
integrity, honesty and openness and are the counterpart to what we believe to be a wider public service

ethos...”

The elements of a public sector ethos have been debated widely in recent years, as more public services
are delivered by complex mixed models. Recent research by Localis, surveying 1,415 senior managers
and executives across the UK public sector in September 2016, showed a consistent understanding of the
elements of the public sector ethos across the UK: the five most important factors described were

community responsibility, integrity, accountability, customer service and social justice °2. Thereis a large

® Localis, A New Public Service Ethos: Next Generation Public Service Reform, November 2016, http://www.localis.org.uk/wp-
content/uploads/2016/11/ ocalis-A-New-Public-Service-Ethos.pdf (accessed 18 May 2017)
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degree of overlap between the articulation of the public service ethos by the Christie Commission and the
findings of public sector workers in practice.

Legal aid and the public sector ethos

Much of the debate across the UK around the ethos of public service has been in response to the growing
involvement of the private sector in the delivery of public services and the commitment to this ethos when
financial constraints place greater pressure on the ways in which these services are delivered and the
outcomes to be achieved. Unlike several other key public services, legal aid has historically been delivered
largely by front-line providers from the private sector. Currently, these frontline providers are solicitors,
assisted by advocates or informed by experts, where the complexity or nature of the case requires it %>.

In addition to the primarily private sector delivery model that has been deployed for legal aid historically,
there are other aspects of legal aid to consider around the development of a public sector ethos. Legal aid
is provided to individuals rather than to communities. Where there is a shared interest between members
of a community, all members of that community need to be eligible for legal aid so that public funds can be
provided; as such, community actions do not generally proceed under legal aid, unlike in some other
jurisdictions, in which partial funding can be made available. There has be en some discussion, particularly
during the process of the Taylor Review®, about the prospect of establishing a supplementary legal aid
scheme (SLAS), which might provide funding to those who are individually eligible but collectively ineligible
for a multi-party or community action. There have also been concerns raised, bearing in mind the
requirements of the Aarhus Convention around effective participation by communities in environmental

actions, around the lack of provision for collective public funding.

Also, legal aid is provided in the wider context of an adversarial court system, in which an individual’s
interest may be directly opposed to those of the wider community. Though decisions in individual cases
may have aggregate benefits over time, in addressing criminal behaviour and promoting safer and stronger
communities, or in providing effective means to resolve civil disputes, the duty incumbenton a solicitor is to
represent the individual client’s best interests: these may but sometimes may not coincide with the
interests of the overall community.

® The Legal Aidand Legal Profession (Scotland) Act 2007 amendedthe 1986 Act to include a register of advice organisationsthat could provide
advice and assistance underthe legal aid scheme, but we understand that no advice organisationsare currently registered

* The Review of Expensesand Funding of Civil Litigationin Scotland, Report of the Review of Expenses and Funding
of Civil Litigation in Scotland, September 2013, http:/www.gov.scot/Resource/0043/00433831 .pdf (accessed 18 May 2017)

Page 97


http://www.gov.scot/Resource/0043/00433831.pdf

r;x,"gﬂ Law Society
% of Scotland

The public sector ethos looks to respect the autonomy and the potential of people and communities across
Scotland, though a further factor around the adversarial process in Scotland for formal dispute resolution
makes this more complex. For many criminal cases, and indeed some civil cases, the participants, whether
the accused, the parties to a dispute or indeed withesses to the facts of a case, may be reluctant or even

hostile participants in the process.

Legal aid and administrative justice

By legal aid services we mean services, instructed by an individual person, designed to assist that
individual in the identification and determination of his or her rights, liabilities or interests. There should be
no restriction on such assistance that excludes any processes simply because they might not fall within the
traditional definitions of civil justice or criminal justice; those would be derogations requiring to be stated

separately and separately justified.

The current legal aid system in large measure predates the development of the tribunals and administrative
justice system, and the ombudsmen and similar complaints resolution systems. Those systems are at

present largely excluded from access to legal aid.

By underlying shared values and ethos we take it as read that ensuring accessto justice for all and
reducing unmet legal need are key considerations, which sit at the core of and underpin any system of
justice, including identifying legal aid services relevant to that system.

Civil, criminal, administrative justice and tribunals, affect the rights of individuals and can potentially result
in disadvantages to individuals. On one analysis the adjudication of issues by a court does not differ from
the adjudication of an issue by a tribunal, or the determination by for example, mediation or arbitration. A
central shared value or ethos for legal aid services should therefore include ensuring thatlegal aid extends
across that whole wider field. And if that is true, then the central shared value for a legal aid system should
be that it ensures so far as possible, that no individual may be subjected to a processin which their
individual rights are adjudicated on by a third party without the realistic opportunity of having real access to

advice and representation in connection with that process should they wish it.

Arguably, such a principle ought to be the ambition for legal aid services regardless of whether that
ambition is realistically achievable at any particular point in time for cost or any other reason. In any event,
restricting the application of the principle on cost, considerations would have to be treated as derogations

fromthe principle.
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Solicitors and the public sector ethos

We believe that the current values and ethos of legal aid providers overlap in large part with those for
public services more generally and provide an effective foundation for helping the public during some of the
most challenging events of their lives. Acting with integrity is critical to the role and responsibility of being a
solicitor: as a regulated professional; as a legal services provider; and as an officer of the court.
Accountability is demonstrated in a number of ways: a complaints process through which any party — not
just the client — can raise concerns about the conduct or service of a solicitor; effective and proportionate
regulation —which we are campaigning to improve through legislative reform; and robust arrangements for
indemnity insurance. Social justice is central to legal aid and to the legal sector overall with, for instance,
the Legal Services (Scotland) Act 2010 establishing several regulatory objectives including: supporting the
rule of law and the interests of justice; protecting and promoting the interests of consumers and the public
interest generally; and, promoting access to justice. As a foundation for embedding shared values and
ethos, the legal aid system in Scotland should at least meet the requirements of the regulatory objectives
established by the Legal Services (Scotland) Act 2010.

Research conducted by Ipsos MORI for the Law Society of Scotland in 2014 demonstrates that solicitors
are meeting this ethos. For members of the public that had used the services of a solicitor in the last five

years:
e 97% agreed that their solicitor was be trustworthy
e 89% agreed that solicitors overall were trustworthy
e 89% agreed that their solicitor was an expert in their area of law
e 89% agreed that their solicitor had provided good customer service
o 82% agreed that they would recommend their solicitor to other members of their family or friends

This research asked about the experience of members of the public across all types of legal services, not
just those funded through legal aid, though research from SLAB on civil applicants for legal aid in 2013

held similar findings®.

% Scottish Legal Aid Board, Civil Legal Aid Applicants Survey 2013, 2013,

http://www.slab.org.uk/export/sites/default/common/documents/about us/research/stakeholders/Civil Legal Aid Applicants Survey 2013.doc
(accessed 18 May 2017)
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e 83% of applicants felt that their situation would have been worse without legal aid
e 91% were satisfied or neutral around the legal aid service they had received so far

e 96% were satisfied or neutral around their solicitor treating them with courtesy and respect

Promoting equality and fairness

Legal aid provides support to some of the most vulnerable in society, often directly assisting peoplein
Scotland in tackling discrimination in education, employment, housing, immigration, mental health and a
range of other areas. Providing equality before the lawis a key way in which discrimination can be
eliminated and equality of opportunity promoted for groups with protected characteristics, whether gender,

race, disability or others.

Supporting the most vulnerable

The legal aid system in Scotland does much to support vulnerable people. The prevalence of mental health
and addiction issues amongst people brought into the criminal justice systemis high. For work at a police
station, for instance, we knowthat a recent review of custody records showed that 68% of suspects were
considered vulnerable®. Evidence presented to the Christie Commission by the Equality and Human
Rights Commission showed that half of all young people in prison have beenin care (and 80% of those
who have been convicted of violent offences). By comparison, only 1% of children in Scotland have been
in care. Research from other jurisdictions supports this overall finding. For instance, in England and Wales,
research by HM Inspectorate of Prisons showed that 50% of prison entrants had primary or secondary

mental health needs and around 17% disclosed a psychiatric history®’.

% HM Inspectorate of Constabulary in Scotland, Thematic Inspection of Police Custody Arrangements in Scotland, August 2014: “Of the 310
custody records we sampled, 68% of detaineesdeclared either medical, mental he alth or substance misuse issue,
http://hmics.org/sites/defaultfiles/publications/T hematic%20Inspection%200f%20Police %20 Custody%20Arrangements%20in%20Scotland.pdf
(accessed 18 May 2017)

7 im Inspectorate of Prisons, The Mental Health of Prisoners: A Thematic Review of the Care and Support of Prisoners with Mental Health
Needs, October2007
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Similarly, the civil and children’s legal aid systems often involve vulnerable people at times of life
challenge, such as family separation, or in situations in which their vulnerabilities are the grounds for the
legal intervention, including adults with incapacity work, or representation at mental health tribunals.

There are structural ways in which the legal aid system in Scotland supports the most vulnerable. The
commencement of Part 1 of the Criminal Justice (Scotland) Act 2016 will change the ways in which police
station advice is provided (and legal aid is automatically available without contribution in such
circumstances). The provisions of the Act will see additional protection for vulnerable suspects, including
mandatory personal attendance for children below 16 years of age, persons between 16 and 17 subjectto
a supervision order under the Children’s Hearings system or adults assessed as vulnerable.

Supporting and empowering individuals

The legal aid system in Scotland provides supportto individuals across a range of criminal and civil issues,
though the extent to which it empowers individuals is less clear (or may even may be less desirable). Itis
axiomatic that legal aid provides equality of arms, a particularly acute issue for defending a criminal
prosecution where the full apparatus of the state is deployed against the individual accused. Support in
these cases is usually provided on a comprehensive basis, from police station to court case and potentially
to appeal. In civil cases under the legal aid system, support may not be offered on a similarly
comprehensive basis. Forinstance, cases in which initial help is provided may not see representation
under the legal aid scheme, such as in cases involving tribunals. As an example, for employment work in
2013-14, there were 1,544 intimations of advice and assistance but one intimation of civil ABWOR 8. As
discussed above around administrative justice, we believe that consideration of the role of legal aid in the
wider dispute resolution arenawould be helpful. Issues determined in administrative justice tribunals and
other fora can often involve complexity.

Conclusions

% Scottish Legal Aid Board Annual Report 2013-2014: Civil Legal Assistance, Scottish Legal Aid Board

(http://www.slab.org.uk/common/documents/Annual Report 2013 2014/SLAB Annual Report 2013-2014 - Appendix 3 -
Civil_legal assistance.pdf)
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We believe that it is important to consider what kind of ethos and values should inform the provision of
legal aid over the next decade. At a time when there is wide-ranging discussion on the nature of service
delivery, the respective roles of public and private sector provision and how successful outcomes can be
maintained in a persistently challenging financial climate, there are benefits in moving towards an ethos
shared with other public services. There are clear links between outcomes in justice, education, health and
other areas and a number of ways that services can coordinate, mutually learn and build capacity.

There is one significant concern around the values and ethos of public service in the context of legal aid.
This is around the current treatment of funding for community action in Scotland. We anticipate the
introduction of an Expenses and Funding of Civil Litigation (Scotland) Bill into the Scottish Parliament in
the current parliamentary session and an effective process for multi-party actions may provide wider
access to justice. The development of crowd-funding models for funding may also assist, though further
consideration of howthe legal aid system could meet challenges around community participation, whether
through a SLAS or otherwise, would be helpful.

Page 102



r;x,"gﬂ Law Society
% of Scotland

Enabling effective delivery

We believe that the legal aid system does enable effective delivery of access to justice to people across
Scotland, though the system s urgently in need of structural reform. The Legal Aid (Scotland) Act 1986,
predating the re-establishment of the Scottish Parliament and the human rights settlementunder the
Scotland Act 1998, is no longer fit for purpose. It has been amended on numerous occasions, an accretion
over time of changes, amendments and revisions that makes the system unnecessarily complex. In

response to our recently commissioned research on legal aid, one respondent highlighted the challenge:

“Currently, the online Handbook and associated ‘guidance’ must extend to thousands of pages...
We are expected to knowthe lot... rules are too prescriptive and should be reduced to operate on
the basis of more general principles. For example, in applications we will give quite a bit of
information about the type of work proposed, but if we apply the wrong type of code (and there are

dozens of them) the application is likely to be refused, or payment refused after the work is done.”

Effective processes

We argued for the simplication of the legal aid systemin our strategy paper of 2015, making a number of
recommendations around how this could be achieved, for instance, through the implementation of a single
grant of legal aid rather than structural divisions into advice and assistance, assistance by way of

representation (ABWOR) and legal aid. One respondent to our Commissioned Research said:

“If the system of legal aid is front loaded with immediate grants (not advice and assistance grants
with a figure), early evidence gathering and examination of withesses would be achievable. If the
systemis as cumbersome as now i.e. advice and assistance grants to a fixed figure then legal aid
being required after that the systemis impossible to work in an efficient manner. Advice and
assistance should be repealed and one certificate of legal aid from start to finish including the

appeal should be granted.”®®

We understand that SLAB has been considering ways in which simplication could be achieved without

primary legislative change. We look forward to the outcome of SLAB’s consideration.

9
Commissioned Research page 29
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Partnership or joint working

The paramount requirements for client confidentiality and independent legal advice structurally limit the
ability for partnership or joint working. There is broad collaboration between legal aid providers and other
justice agencies. The level of coordination between justice agencies has improved significantly in recent
years, as highlighted by Audit Scotland *°°. We have previously highlighted thatit would be helpful to have
legal aid practitioners represented at Justice Board level alongside organisations such as the Scottish
Government, COPFS, SLAB, SCTS and other organisations.

There may be opportunity for greater joint working or coordination in civil areas as well.

Information about performance

It is important that information aboutthe performance of legal aid services is collected, assessed and made
publicly available. This helps to ensure public confidence in legal aid as a service. There are some
limitations on information about performance from individual cases, as client confidentiality is a key
requirement in the delivery of legal services generally. Informationis currently published by SLAB around
solicitor, solicitor advocate and advocate fees from legal aid. Research is conducted with applicants around
overall satisfaction with legal aid. SLAB has previously conducted best value reviews in areas such as
mental health and immigration and asylum and there is a duty on SLAB under the Legal Service s
(Scotland) Act 2010 to monitor the availability and accessibility of legal services, not just those funded

publicly.

We believe that the commissioning of independent research would assist with the development of a more

effective system of legal aid. We have recently conducted research into the financial sustainablility of the

d*®*, and suggest that the Scottish Government conduct research into the preventive

system of legal ai
benefits of legal aid. Wider outcomes-based reporting could be facilitated by the development of the new

online processing and case management models proposed by SCTS for criminal and civil cases.

© Audit Scotland, Efficiency of prosecuting criminal cases through the sheriff courts, September 2015, http://www.audit-
scotland.gov.uk/uploads/docs/report/2015/nr 150924 sheriff courts.pdf (accessed 18 May 2017)
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There is also a debate around ways in which technology can assist legal service users and consumers to

assess quality and price’?

. With fees set by regulations, there is not price competition for legal aid in
Scotland. Also,a large number of firms provide legal aid in addition to a range of services funded in other
ways, from speculative fee agreementsto legal expenses or other insurance to private payment by the

client.

We also believe that the provision of information around the availability of publicly funded legal services is
important. There may be a role for technology in improving the visibility of these systems and effective

signposting and referral from one service to another.

Public, third sector and private sector delivery

As a frontline service, legal aid in Scotland is primarily provided by solicitors in Scotland, assisted by
counsel —whether advocates or solicitor advocates — in more complex cases, experts, interpreters and
translators and other third parties. It was noted in the previous section around values and ethos of legal aid
that the 1986 Act allows for registered advice agencies to provide advice and assistance, though we
understand that no advice agencies are currently registered to conduct this work. One of the challenges of
third sector delivery may be that, by comparison to other advice services provided free at point of use, civil
advice and assistance has a financial contribution element and also recovery to the Legal Aid Fund from
clawback.

There was also the establishment of lay representation through the Home Owner and Debtor Protection
(Scotland) Act 2010, which provided legal assistance in mortgage repossession cases, particularly during
the economic downturn. Defending these cases highlights a structural challenge to the legal aid system:
because a successful resolution of a mortgage repossession case would maintain a financial position, this
would require recoupment of legal aid costs through clawback, at a stage at which a party defending a
mortgage repossession could least afford it.

In terms of public and private sector delivery, there are three of the former schemes involved in the
provision of legal aid, the Public Defence Solicitors’ Office (PDSO), the Solicitor ContactLine and the Civil
Legal Assistance Office (CLAO). There are 79 whole time equivalent staff working across these three

2 For instance, in England and Wales, though specifically excluding criminal legal aid from scope, the Competition and Markets Authority, Legal

Services Market Study: Final Report, December 2016 https://assets.publishing.service.gov.uk/media/5887374d40f0b6593700001 a/legal-services-
market-study-final-report.pdf (accessed 18 May 2017)
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schemes: 37 for the PDSO (with 24 operations and legal services staff); 13 for the Solicitor ContactLine
(with 11 operations and legal services staff); and 29 for the CLAO (with 13 operations and legal services
staff)!?3. Solicitors working for these three schemes are members of and regulated by the Law Society of
Scotland. The ways in which these publicly employed solicitors provide legal servicesis broadly similar to
that in private practice, though they are paid salaries from the Legal Aid Fund rather than on a case-by-
case basis.

One of the regulatory objectives for the Law Society, and for other bodies across the justice system, is to
promote competition in the provision of legal services and also promote an independent, strong, varied and
effective legal profession. We believe that a level playing field between public and private provision of legal
aid is important to secure these goals. For instance, there are over 500 firms registered for legal aid in
Scotland and the PDSO receives a third of duty allocations in the areas in which it operates: we believe
that a more even allocation of duty work would be more equitable. Public sector delivery has also been
used as a policy response to deal with unmet legal need, such as the establishment of CLAO offices. The
statutory power to employ solicitors under Part V of the 1986 Act should not, however, reduce the
responsibility on the Scottish Government to ensure a sustainable legal aid system in which private

practitioners (or indeed third sector) can participate.

Range of delivery vehicles

The current delivery vehicles for legal aid are the firms within which solicitors work. There is the potential,
under the Legal Services (Scotland) Act 2010, for alternative business structures to change the structures
under which these firms operate. Until the provisions of this legislation commence, it is difficult to assess
how this may change the delivery vehicles for legal aid. The experience in England and Wales suggests
little impact to the ways in which criminal legal aid is provided. Because the scope of civil legal aid in
England and Wales was reduced so dramatically, the impact of alternative business structures for civil

work is not possible to evaluate.

There has also been a debate in Scotland, and in other jurisdictions, around the size and scale of
traditional law firm structures, particularly the role of sole practitioners or small firms within the legal aid
sector and the efficiencies of scale that might be achieved by larger practice units. Currently, the average

% Annual Report and Accounts for the year ending 31 March 2016, Scottish Legal Aid Board, 2016
(http://www.slab.org.uk/common/documents/Annual_report 2015 2016/Annual_Report _and Accounts.pdf)
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number of fee earners per registered legal aid firmis around 2.4: criminal legal aid firms are, in large part,
micro-businesses. We have highlighted earlierin this call for evidence the diverse geography of Scotland
and in a number of locations, there may not be the demand for legal aid services to allowfor ‘scaling up’. In
terms of our regulation of the legal services market overall, we are keen to see a range of delivery vehicles
available, to ensure that there is adequate business support for solicitors and firms, but not to mandate the
adoption of any particular business structure. We believe that a similar approach s suitable for legal aid.

Complaints inspection and scrutiny

Solicitors providing the front-line services offered under the legal aid system, are regulated by the Law
Society. Complaints can be made to the Scottish Legal Complaints Commission on a service or conduct
basis and the rules and guidance for the ways in which services are provided is set by the Law Society.
There are some specific requirements around legal aid contained within these rules and there is also a
Code of Conduct for Criminal Work, outlining requirements for practitioners in this area.

There are systems of peer review for criminal, civil and children’s legal aid, conducting case file reviews on
a six-year cycle of assessment. There has been discussion, both in Scotland and in other jurisdictions, of

extending this peer review process to include advocacy elements.

There are also requirements set down by SLAB, for instance in the Code of Practice for Criminal Legal
Assistance. Arecent consultation was conducted around this code, which had not been revised since
1999. We highlighted a number of concerns around the draft code consulted on, including the inclusion of
operational requirements around police and court duty schemes, which had previously been outlined
separately, and the significant overlap between requirements established by SLAB in the draft code and
pre-existing requirements in the regulation of solicitors overall, including confusion around the

representation of co-accused and a range of other issues.

We note the recent establishment of an independent review of legal services regulation by the Scottish
Government, due to report in 2018, which we have welcomed.

Capacity for innovation

The capacity for the legal aid systemto innovate is limited, in part, by its statutory nature. A number of

potential changes to the legal aid systemwould require either primary legislative change or the introduction

Page 107



r;;gﬂ Law Society
2 of Scotland

of regulations. We maintained in our strategy paper in 2015 that simplification was required, particularly as
the 1986 Act predates the re-establishment of the Scottish Parliamentand the human rights settlement of
the Scotland Act 1998.

The powers that SLAB holds under the 1986 Act are wide, however, and we believe that there is capacity

for innovation that does not require statutory revision.
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