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30 June 2015

Angela Constance MSP

Cabinet Secretary for Education and Lifelong Learning
Scottish Government

St Andrew’s House

Regent Road
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Dear Cabinet Secretary,

| am writing on behalf of the Chair of the Councll, Professor Alice Brown, who is on
leave at the moment to give you the Scottish Funding Council’s report of its review of
Clyde College under section 7C{7) of the Further and Higher Education (Scotland Act)
2005, '

The SFC carried out a review as a result of concerns we had about events at the
College in February of this year. The report was substantially complete some weeks
ago but we have delayed sending it to you as we have been aware that the Chair of
Colleges Scotland has been working to seek a mediated resolution of some of the
issues at the College. it is possible that had that been successful we would have
wished to make different recommendations to those in the report as it now is.
However, it now seems that the prospect of a mediated settlement is 50 remote that
we feel it is appropriate to send you the report without further delay.

Our report is accompanied by a report on the evidence gathering exercise by our
legal advisers DLA Piper. That report on the evidence has been seen by the chair of
the College and the comments méde by the College’s legal advisers are attached as
an appendix.

We would be happy to discuss the report further with you or with your officials,

Yours sincerely

oo i~

Paul McKelvie
Vice Chair

Cotnhatrle Maoineachaldh na h-Alka
fon 0131 313 6506 facs 6131 313 6501 www.sfc.aeuk

— ey — b e

ROk Me Wee— w

TV P L T = WL R STMAA oA TOTUTATT e e drr oY, W mr TR e b




Glasgow Clyde College: the Scotjtish Funding Council’s {SFC} review under section
7¢(7) of the Further and Higher Education {Scotland) Act

Report on the findings of the SFC’s review

Executive summary

1.

We undertook this review usmg our powers under section 7C(7) of the Further
and Higher Education (Scotland) Act 2005, :

The reasons for carrying outf-this review were that we had concerns about: the
governance and managemeht at the college, particulatly in relation to the
suspension of the Principal; Ehe Board's support for the Students’ Association
and the fitness of purpose of the College’s constitution; and the application of
HR policies and procedures. The remit for the review is atta;:hed at Annex A,

Under section 7C(8) of the Act we are required to report on our review and
make recommendations to Scottish Government.

!
In recent weeks there have been attempts to address some of the issues raised
in the report through mediation. This would have given the Board itself an
opportunity to address these issues. However, as there does not appearto be an
immediate prospect of a satlsfactory resolution through that route, we are
sending you this report and our recommendations.

Whilst the evidence from our review highlights that there have been serious
failures of governance at the College and these matters require to be addressed
urgently, it should be emphdsised that the Chair's role in leading the Board, and
the actions and behaviours he exemplified, were critical in this failure,

The Board is not operating in an effective manner in its governance role; it is not
challenging the Chair's actions and behaviours; it has failed to take proper
responsibility for the actions taken and the evidence suggests that It is operating
without seeking proper advice and support from Its executive, We have been
told, both directly from the Board itself and via the DLA fact finding report
attached at Annex B, that this is a Board of volunteers with many other
responsibilities and we recofgnise and appreciate that. Nevertheless, by taking
up their membership of the Board they take on important legislative
responsibilities for the stewardship of the College and therefore they have to
meet natlonal standards and be accountable for their actions.

Recommendations

7.

We consider that the Chair’s conduct has put at risk the future finances,
reputation and operation of the College as a result of his actions and is
sufficlently serious to constitute mismanagement under section 24 of the




10.

Further and Higher Education Scotland Act 1992, as amended by the post 16
Education (Scotland) Act 2013, The Scottish Government should therefore
take the necessary steps to remove the Chair of the Board. In view of the
urgency of the situation and the increasing risk to the public purse and
potentially EEETIFHUEHIE the Scottish Government should consider
if it is appropriate to suspend the Chair due to the serious failures in
governance immediately pending completion of the formal process of his
removal. ' '

Although the other Board members have been party to these serious failures
of governance, our conclusion is that they believed they were acting in good
faith to fulfil their role as a Board member by giving general support and
encouragement to the Chair, rather than offering a challenge. We would
recommend therefore that the remaining Board members have an opportunity
to make the necessary improvements to remedy this. This would involve the
Board in the development of an improvement plan focusing on the application
of good governance processes and procedures and the demonstration of best
practice in behaviours of Board memhers. This should follow the letter and
the spirit of the Code of Good Governance for Scotland’s Colleges which
includes the nine key principles underpinning public life in Scotland. We would
expect the Board to jointly agree its improvement plan with Scottish
Government and include the involvement of other key stakeholders identified
as appropriate. We would also recommend that the pian includes an agreed
timeframe for the Board to evidence the required improvement to Scottish
Government,

The Government should ask the interim Chair of GCRB, SFC and Colleges
Scotland to put In place emergency arrangements to mitigate the risks that
now remain, including a means to conclude the current process against the
Principal without delay in a fair and transparent way and a means to protect
the ongoing operation of the College’s Students’ Association,

Note that SFC will seelc to reduce the risk of similar cases by taking forward the
suggestions for improvement in the evidence gathering report to SFC by DLA
Piper that has helped inform this report.
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Section 1: Evidence -

The DLA Piper fact finding investigation and our own examination of evidence have
established the following: ‘

Issues arising and actions taken prior to the suspension of the Principal

11.

12.

13.

14.

The reiationship between the Chair of Clyde College {‘the Chait’) and the
Principal of Glasgow Clyde Coliege (‘the Principal’) appears to have become
difficult during February. One of the first instances identified in the fact finding
report by DLA Piper was a phone call from the Chair to the Principal on 12
February regarding the future structure of the Students’ Association and the
Chair’s views on the Student President?.

On the same day the Chair had phoned SFC and said he had concerns about the
Student President, in particular his (the Student President’s) criticisms of the
Glasgow Colleges’ Regional Board (GCRB) on which he was also a Student Board
member, and the Chair said that the then Regional Chair in Glasgow had
concerns that the Principal was providing support to the Student President?,

On the 17" February John Kemp, Senior Directo:r, SFC, followed up the
conversation of 12 February with an email including the following advice to the
Chair®:

1 do not need to add that it is very important that coifeges and the sector as a
whole supports students’ associations and their presidents and welcomes their
independent voice. The engagement of students’ associations in the widest
possible aspects of college decision-making is very important and o policy that
SFC and the Scottish Government has been prorfzoting For many years. As | sald
on the phone, [ have been out to see the Clyde College Students’ Assoclation in
action and | was very impressed. | hope that what seems to be a very good
students’ association continues to flourish.”

Another issue which appears to have caused the worsening of the relationship
between the Chalr and the Principal was a letter from the EIS in the College
discussed at thezlz""February Board meeting expressing concern at aspects of
the College’s management®. We have not seen that letter, but from the fact
finding report by DLA Piper it seems that senlor management considered that, at
least in part, these concerns were historic or could be refuted or explained.

EY o [

DLA reporEpg 9
Wote of tefephone conversation between George Chalmers ang John Kemp 12 February 2015 {(GC had wanted to speak to LH)

Ernail from John Kemp te George Chalimers 17 February 2015
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15.

16

-

17.

18.

Whilst there were references to builying, no formal or mforma! complaints of
bullying had been raised with HR at that time.

On the 13MFebruary the Chair informed the Chief Executive of SFC that he had
agreed a process whereby the relationship issues between the Principal and the
Regional Board could be repazred He explained that he had agreed with all the
parties that he, the Chair of the Regional Board and the Principal would sit down
together with another colleague from the Regional Board, If the Chair of the
Reglonal Board would withdraw the comments about the Pnnmpal then she
would accept that and that would be the end of the matter®, SFC understands
that this meeting never took place.

The Chalr raised his concern!‘s about the Principal with the then Regional Chair
{Chair of GCRB) a few days praor to 19" February. The then Regtonal Chaar
adVIsed that legal advice be sought and recommended that i ARSI

SN < involved in assisting on governance generaliy, as the then
Regmnal Chalr was out of the country himself)®.

The Chair of GCRB said on 16 Eebruary, referring to conversations he had had
with the Chair of Clyde that if the Chair of Clyde or his Board wanted to move

they would need details. He said he hoped that it wouldn’t ba required but
GCRB "had a dossier of evidence about the Principal’s behaviour and that if she
could not temper her behaviour then we would have to do something"’

On 18" February, the Prmcipai emailed the Chair and other members of the
Glasgow Clyde Coliege Board saying that she was obliged to provide Board
members with advice where she saw potential risks for the Corporate Body in
relation to the reputation of the College and a potential deleterious effect on
learning and the use of public funding. She said she intended seeking advice
from the College’s legal advisers around governance issues in relation to
propriety, processes, procedure, conflicts of interest and behaviours. She also
said she was alerting the Chief Executive of the Funding Council®. The Chair
responded on the morning of 19" February saying he would call a Board
meeting as soon as possible”, To our knowledge the issues raised by the
Principal have never been formally recognised nor followed up. In response to
an enquiry from the SFC, the Chair wrote (on 4th March) that the Principal’s
email of 18th February was not being addressed by the College as far as he
knew. He said there was no relationship between the Principal’s email and the
suspension in the sense that the email did not cause or contribute te his
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Note of telephone conversation between Laurénce Howells and George Chaliners 13 Fabruary 2015
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Nate of telephone conversation between Allce Brown and Henry Mclelsh 16 February 2015

Email from Susan Walsh to Laurence Howells 18 February 2015 '

Emall from George Chalmers to Susan Walsh, copied to SFC, 19 February 2015




decision to suspend the Principal. He said It was, however, evidence of the
deterioration in the working relationship between the two™®,

Process, arrangements and actions relating to the suspensr’on of the Principal

19. On 19" February the Principal was suspended. The decision to suspend was
made by the Chair. On 19" February prior to maicmg that decision, he appears to
have dlscussed the issue Wlth the Vice Chazr Jim Hamilto IR
' RN I - Stephen leer of
S:mpson & Marwick, Iawyers who had been procured that day and from whom
he received legal advice' The decision not to use the Coilege’s own lawyers
was taken to ensure fairness as the College’s normal solicitors, Brodies, had a
working relationship with the Principal®®.

20. The contract with Simpson & Marwick was not procured or controlled well by
the College. Thé College had to alert SFC that it-had exceeded the limit under
the financlal rules to which colleges are subject for a non-competitive process
(£25,000) by £30,000. It seems that the Chair identified three potentiai firms on
the morning of 19% February (after discussion with . NN

GCRB member (Grahame Smith) and an mdependent so!tc:tor“) and ¥

AR then identified Simpson & Marwick from that shortlist, apparently

because they were the first to answer the call. The Chair subsequently signed

the purchase order. Some of the statements subsequently made —including in a

letter from Simpson & Marwick to the Board - that the Chair had nothing to do

with the appointment of Simpson & Marwick seem odd and contradictory™.

The procurement and management of the Slmpson & Marwick contract was

done without using fully the expertise of the College management. This failure

could have resulted in particular problems in relation to the control of costs on
the contract, leading to the breach of the limit for non-competitive action.

21. The process and'steps which led to the suspension of the Principal raises
concerns, The initial part of the suspension meeting took place in a corridor,
overheard by three people. In the verbal exchange the Principal was offered the
option of taking leave instead of being suspend{éd. There are two versions of the
subsequent email to the Principal that followedithis conversation. Cnly one of
those —which the Principal did not see as it was sent to her college email
address after she ceased to have access to this account - offered the option of
leave instead of suspension. We are not clear why there are two versions of the
email.

Letter from George Chalmers to Lawrence Howells 4 March 2015
Letter to Andfew Miltar form Eteanor Harris re procurement 12% May 2015 and DLA report pg 11
DU—‘\ report pg 10 ;
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1 Letter from Efeanor Harris to Andrew Millar 9™ June 2035 !
- Emall from the Deputy Principal to Linda Mcleod; the 1 don’t know slatemént at the board’ the S Millar comment in his
letter of 24 April 2015, !




22,

23,

24,

25.

26,

The decision to suspend the Principal was {according to later information sought
by SFC from the Chair) because of concerns about ‘her style of management and
its impact on important internal and external relationships’. The relationships
referred to here included concerns about the Principal’s relationship with the
GCRB and its staff*®. The Principal has told DLA Piper that there is a lack ‘of
clarity about the specifics of these allegations. While Simpson & Marwick appear
to have taken a clear view that suspension was recommended and warranted in
the circumstances and said this verbally to the Board on 23" February, th[s legal
adwce was not provnded in \iunting The Chair did not involve R
' BN i1 the suspension or disciplinary procedure of the

Principal. E
|

The Council was not given appropnate information about the Board’s concerns
relating to the Principal and the prospect that she may be suspended asis
required under the Financial Memorandum (FM) between the SFC and the
College. Compliance with the FM [s a condition of grant. As the College’s major
funder and as the sector’s Accountable Officer, the Chief Executive of SFC would
expect to be informed about a matter of this significance in advance.

Despite unequivocal assurances to SFC, in a letter on 4% March from the Chair,
that no one outwith the College was mvolved in the decision to suspend the
Principal or in advice on the ‘decision”, the Chair spoke to the Chair of the GCRB
and the Acting Head of GCRB and others were present at a meeting on the 19*
February to advise on the situation®. The Chair’s unequivocal statement is hard
to reconcile with the Chair of GCRB's statements on 16M February that "if
George or his Board wanted to move they would need details and that he had a
dossier of evidence about Stisan’s behaviour” **,

The extent to which the GCRB was involved in the deciston to suspend is not
clear, in part because of apparently conflicting evidence from the then Chair of
the GCRB. One member of the GCRB resigned in part because she was not
reassured by the (GCRB) Chair that he {or the GCRB} had not exerted undue
influence in the suspension™

There is a lack of clarity on whether the Board ratified the decision of the Chair
to suspend the Principal or fiot. The Chair’s letter to SFC said it did, as did the
College’s press statement, saying “The Board of Management of Glasgow Clyde
College met this evening and ratified the decision of the Chair and Vice Chair to
suspend the Principal on full pay pending a review. 721 The DLA Piper evidence

Letter from George Chalmers ta Laurence Howells 4™ parch 2015
Letter from George Chalmers to SF(‘. 4™ NMarch 2015 in response to a letter from LH on 30 February 2015
19| atter from E Harrls to A Millar 8" June 2015
1 Note of telephone conversation hetween Alice Brown and Henry Meleish — 16February 2015
n Letter from Pamela Gillies to Angela Constance 2 April 2015
% Eraall from Heather Lelgh to Laurence Howells 24 Februavy 2015 10:32




gathering indicates it did not, but merely ratified the process. The evidence
suggests, however, that whatever the status of‘}:he Board's decision, the only
individuals who had the full facts regarding the suspension at the Board meeting
of 23" February were the Chair and a lawyer frcfim Simpson & Marwiclk®

27, The Board does not appear to have sought to take any action on the concerns
expressed in the Principal’s email of 18th Februéry saying she was seeking
advice on governance concerns or to have queried whether there was any
relationship between those concerns and the Principal’s suspension the
following day. :

Actions to exclude Student Board members from College Board meeting

28. The Board excluded the student members from the Board meeting on 23™
February when — even using its own outdated constitution which had not been
updated to reflect the Code of Good Governance for Scotland’s Colleges which
has been published in late 2014 - it did not have to do so. The fact that the
Board Secretary chose to only read out part of the constitution and declared
that it was quite clear that the College’s constitution required them to be
excluded resulted in the Board not being preserited with an alternative
approach, supported by the constitution,?, The;{Board was using the version of
the constitution it had even though that shouldihave already been amended in
the light of the Code of Good Governance for Scotland’s Colleges. That code
stipulates that student members should not he excluded unless there Is a clear
conflict of interest, i

29, The Board was inconsistent in its treatment of staff and student members, The
Board did not exclude the staff members when — given that one of the apparent
alfegations was about internal relationships and this related to a letter from the
EIS In the college — there was a stronger case for doing so (as there was a
potential condlict of interest] than for excluding the students.

Treatment of, and behaviours towards, Student Board members

30. The exclusion of the students is part of a pattern of poor treatment of the
student members, This has included:

i.  The allegations made by the Chair to SFC ima phone call on 12 February in
which the Chair indicated he was trying to find a way to prevent the Student
President, who was also a student member on the Regional Board,
criticising the GCRB as this was damaging refationships.

“pia report pg 11 :
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31.

32.

ii. The treatment of the Student Roard members at the meotmg on thé 23™
February witnessed by SFC staff*’,

ifi. The allegation in the DLA Piper fact finding report that some Interviewees
found the Chair to be dismissive of the perspective of students.

iv. Behaviour witnessed byiSFC at an extraordinary Board meeting on 14™
April. During the meeting SFC staff observed behaviour that seemed to be
intimidatory and dismissive towards the Student President. He later
confirmed that this was his view too. We also discussed a letter we had
received from the President of NUS Scotfand on 2" April which referred to a
“heme of intimidating and undermining behaviour aimed at the student
officers of the GCCSA’, We subsequently (on 20™ April) wrote to the Chait
on this issue, reinforcing points we made at the meeting, but have not
received a reply. '

v, The long and unnecessary delay {from February 2015 to May 2015) in
agreeing the structure and funding for the Glasgow Clyde College Students’
Association (GCCSA) for'2015-16, despite repeated assurances from SFC
and the NUS that the plans were ones that we had no objection to.

This pattern of poor treatment of the student Board members has been felt very
strongly by the Students’ Association Executive and resulted in their refusal to
nominate themselves for any of the sabbatical officer poss‘clons in the scheduled
elections of the students’ association in May 2015, This has put the
sustainability of the college Students’ Association at risk. Concern was noted by
NUS in a letter to the Cabinet Secretary in May which reported that “driven out
of a fear of personal attacks and recriminations, {student executive members)
have refused on principle to nominate themselves for any of the students’
association sabbatical positions, and could not, In all good faith, recommend
participation to other students of the college.” For these reasons no
nominations were received for election to the Students’ Association for 2015.
Given the performance of this award-winning Students’ Association over the Iast
few years, this is very worrymg

The other members of the Board do not acknowledge that the identified poor
treatment of the Student Board members in meetings has taken place.
However, as members of the SFC Executive witnessed the behaviours {at the
Board meetings on 23" February and 14™ April and which we subsequently
wrote to the Chair about) we are confident that the account of behaviours given
by some of those who spoke to DLA Piper but denied by others, is convincing.
Furthermore, there is no evidence of any substantial effort by the Board to

i
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repatr relationships, despite the SFC Chief Exec@tive writing twice to the Chair
(in February and in April} asking him personally to do 507,

Operation of the Board during this period (February — June 2015} and decision
making processes

33. The Board appears to be operating, and responding on many of these issues,
without seeking the support of the College’s senior management team. We
attended a Board meeting on 14" April at which there were no executive
members present {including the Clerk). This has created a risk — which appears
to have materialised — that the Board is not aware of and adhering to its own
procedures. Another example of the Board not following its own procedures is
at least one meeting (14™ April) being held without an agenda heing provided.
The Chair and the Board also seem to have hecome over-reliant on lawyers
rather the College’s own senior staff. For example in the prolonged decision-
making process over the {relatively operational) issue of the Students’
Assoclation structure and constitution, the Chair commissioned significant
amounts of legal advice without apparently involving the senior managers of the
College and it was apparent to us that the Chair was not communicating
effectively with the Acting Principal on the issu%@.

34. Perhaps related to the lack of clarity on the detailed allegations relating to the
suspension, the tnvestigation procedure has been prolonged, well beyond the
period anticipated in the College’s procedures and that anticipated in the Chair’s
letter to the SFC of 4 March.

35. The, College procedures for suspension and disciplinary action appear to be
robust. However, it appears from the fact finding report carried out by DLA Piper
that there are a number of areas where the actions taken could be open to
challenge. These are the fact that suspension appears to have been considered
as automatic {rather than a considered response) in this case, the manner of the
suspension {partly being carried out in a corridor and with two different emails
of suspension, one of which the Principal could not have received) and the
length of the suspension. ‘

36. The College appears to have attempted to change aspects of its constitution at a
meeting an 19“‘;May to permit it to form a disciplinary panel. We understand
that it is unclear whether proper notice was provided of this meeting or proper
documentation provided in advance, We understand that the Government has
sought assurances on this issue®, it is not clear:'why this action was taken at this
late stage, particularly since the Chair was takinfg legal advice throughout on all
aspects of the process to ensure compliance., -

5
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37. The allegations made against the Principal have been described in fairly generic

38.

39.

terms. The view of our legal advisers is that because of the apparent lack of
specificity with regard to the allegations against the Principal, which has
persisted despite the Principal asking for further detall, and the manner of the
suspension, the College will face a challenge in defending its actions in the event
of a claim.

We have not seen any evidence that the Board has properly considered the risks
— financial, operational and reputational — of the suspension and the delays in
the process since then. We asked the College for a copy of its risk register. The
register we were given (dated 17" March, a month after the suspension) does
not contain any risks relating to the suspension.

Throughout the process a small minority of Board members have attempted to
raise concerns and issues with the Chair and the Board. These concerns have
now led to two Board members lodging complaints with the Commissioner for
Ethical Standards™.

2'.?’i
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Section 2: Findings

Strand 1: Governance issues in respect of the provisions, procedures and
arrangements relevant to the suspension of the Principal

40,

41,

42

43.

The reasons given for the suspension by the Chair were precautionary ‘pending
the completion of a disciplinary investigation into her style of management and
its impact on important internal and external relationships.?®

The Chair informed us on 4 March 2015 that his concerns were about the
Principal’s style of management related to: his own relationship with the
Principal; the relationship with the Regional Board and its staff; ‘evidence of a
culture of bullying and possibly also fear within the internal relationships in the
College’; and concerns expressed by the previous Chalr of the college®™,

Whilst allegations of bullying had been raised, no formal {ot informal)
complaints of bullying had been raised with HR at that time®

The College’s disciplinary procedure states that disciplinary issues should be
resolved wherever possible without the need to take formal action. it also
states that precautionary suspension (where the employgze may pose a danger
to themselves or to others) is to be an exceptional rather than routine action®

A, No evidence has been provided by the Chair theit the Princlpal was a danger to
‘themselves or to others’ and therefore the suspension seems to have been
inconsistent with the College’s own policy.

44. On ,19“‘ February the Chair, Vice-Chair, Board Secretary and —

R et with Simpson & Marwick to advise on the situation®
45. On 26% February the Chief Executive of SFC asked the Chair in a letter ‘Glven

that SFC was first informed of the suspension by the Chair of the Regional Board,
what role did any external person or body {except the College's solicitor) have in
the decision to suspend and initlate an investigation or in the provision of advice
on these matters? The Chair's response on 4 March was ‘none’>,

Emall from Grorge Chalmers to Martin Fairbairn 20 Febyuary 2015 10:27 .
Statement from George Chalmers 4 March 2015
Di.A report pg @
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46, Whilst this is not a matier fogr the Glasgow Clyde College, given that the GCRB

and its staff were one of the main complainants about the Principal, g
_ should have removed ufmm the meeting as soon as it became
apparent that the meeting was to discuss an issue in which {E8 had a conflict.

Given that GCRB and its staff were one of the main complainants about the
Principal that led to the suspension, the Chair’s mclusmn 0 : Py
in the group that met Simpson & Marwick on 19™ February could have blased
the process, and certainly has led to a perception of bias. This could risk the
rigour of the disciplinary process. 5

The Chair's inaccurate statement to SFC In his leiter of 4 March that no
external person or body (except the College’s solicitor) had any role in the
decision or in providing advice on it, further risks the perception that there was
in fact undue influence on the part of the Regional Board oh the process.

47,

48,

49,

The College was subject to s’ome considerable operational, financial, legal and
reputational risk from the moment the Chair took the decision to suspend the
Principal. The scale of the risks associated with the suspenston has increased as
time has passed. While all suspensions and/ or disciplinary procedures are
stressful, the nature and !ength ofthe suspensson appears to be having an
adverse impact on [ A

The College is required by the FM with the Scottish Funding Council to have
effective risk management arrangements . This is also emphasised in the Code
of Good Governance for Scotland’s Colleges. For example: C8 in the Code says
The board must ensure that sound risk management and internal control
systems are in place and maintained. It must ensure there is a formal on-going
process for identifying, reporting, evaluating and managing the college’s
significant risks and review the effectiveness of risk management business
continuity planning and internal control systems.’

We asked the College on 9™ June for a copy of Its current risk register. The
register we were given {dated 17" March, a month after the suspension) does
not contain any risks reiatmg 1o the suspensron . Given the exceptional nature
of this risk we would have expected the suspension to have been at the top of
the College’s corporate risk register at this point.

** DLA report pg 16
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D.

i
One month after the suspension, the Board had not formally considered the
risks of the suspension despite the high and increasing level of risk involved and
this being a key responsibility of the entire Board.

Strand 2: HR Provisions, process, arrangements followed regarding suspension of
the Principal

50. The Chair reports that the difficulties with his relatlonship with the Principal

51,

52.

started around the 12" February about the time of the EIS letter {which we have

not seen)*’. On the same day there was allegedly a difficult and aggressive
phane call from the Chair to the Principal regarding the future structure of the
Students’ Association and the Chair’s views on the Student President.

On the 13" February the Chair informed the Chief Executive of SFC that he had
agreed a process whereby the relationship issues between the Principal and the
Reglonal Board could be repaired™®,

The decision to suspend the Principal was made by the Chair on the 19%
February. This action was taken very quickly, with legal advice being procured, a
lawyer briefed ahd the suspension enacted all during one day. The legal advice
was never put in writing™.

The fact that the Chair’s own concerns only date from 12 February 2015, ane
week prior to the suspension, suggest that the Chair did not seek 1o resolve
these concerns informally to a sufficient extent (as he had informed the Chief
Executive of the SFC he was doing over the relationship between the Principal
and the GCRB) and that the Principal was given no appropriate opportunity to
address the concerns.

53.

The Chair and the Vice Chair had a sensitive conversation with the Principal in a
corridor within earshot of other staff. The existence of two similar but different
emails conﬂrmmg the suspens:on one of which:the Principal could not have
received, is of concern®

DLA report pg o .
Note of a telaphone conversation between kaurence Howells and George Cpalmers 13 Febyuary 2015
DLA report pg b

o DLA report pg 10 and 11
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The way in which the suspensmn was communicated by the Chair to the
Principal was inappropriate.; :

54.

The College's disciplinary précedure states that suspension is intended to be as
short as possible®*. We understand that the suspension will now have lasted for
5 months before the disciplinary hearing. This is an exceptionally long period
and hard to reconcile with the speed of action taken to initiate the suspension.
If the case for the suspensioh was so strong that action needed to be taken
immediately, it is not clear why it has taken 50 iong to conduct the investigation
and set up thehearlng el e B

The suspension appears exceptionally long, particularly givén the Chair's claim
that the case was so strong that action needed to be taken immediately, and
therefore potentially not in ?ccordance with the College’s procedures. '

Strand 3: Exclusion of Student Board members from College Board meeting

55.

56.

The Board excluded the student members from the Board meeting on 23"
February when — even using its own outdated constitution —it did hot have to
do so. The fact that the Board Secretary chose to only read out part of the
constitution, and declared that it was quite clear that the College’s constitution
reguired them to be excluded, was very unfortunate™.

At the same time the Chair permitted the staff members to stay even though he
knew that they did have a potential conflict of Interest in relation to the reasons
for the suspension.

it is unfortunate that the student members were asked to leave the Board
meeting on 23" February when they had no real conflict of interest, whilst the
staff members were aiiowed to stay, even though the Chair knew they did have
a potential conflict of interest in relation to the reason for the suspension.

“ DLA raport pg 16
“ Note of Extra-ordinary meeting of the Clyde Collage Board Monday wrltten by Linda Mcleod
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Other issues: Subsequent treatment of Student Board members

57.

The vigour with which the Chair has pursued the apparent allegations about the
management style of the Principal following the EIS letter (discussed at the
Board on 12™ February) is inconsistent with the.lack of action on the allegations
of intimidating and undermining behaviour against the student members of the
Board (raised in a letter to the SFC™ by the President of the NUS Scotland™,
discussed at the Board on 14" April and reiterated in a subsequent letter from
the Chief Executtive of the SFC on 20™ April). The Chair and the Board seem not
to recognise the impact of the Chair's behaviour and their collective behaviour
on the Student Board members, despite this bemg pointed out to them on
several occasions.

“The Chair and the Board's response to accusations of bullying made by the EIS

against the Principal and their response to the accusations of the intimidatory
behaviour of the Chair made by the Students’ Association Is inconsistent. In the
case of the Principal these allegations were part of the reason for her
suspension; in the case of the Student Board members these complaints have
been largely ignored.

58.

59,

60,

on 12" February and on the following two days, the Principal received from the
Chair an allegedly difficult call regarding proposals for the future structure of the
Students’ Association where the Chair made specific remarks about the Student
President. On the same day the Chair spoke to John Kemp at SFC complaining
about the behaviour of the Student President in criticising the former Chair of
the Regional Board.

On 17" February John Kemp followed that conversation up with an email
including advice to the Chair on this issue®™. The treatment of Student Board
members at and in the margins of the Board meeting of 23" February was poor
and the Chief Executive wrote to the Chair asking him personally to consider
how he could improve his approach in the future™. SFC witnessed, commented
on and followed' up in writing similar poor behaviour at the Board meeting on
g4 April. Qur follow up letter again asked the Board to i |mprove on this aspect.
The DLA fact fmdtng report notes similar evidence from others®,

Ultimately the Siudents’ Association Executive have all concluded that none of
them could work with ‘an openly hostile chairman’ and therefore none of them

4 Letter from Laurence Howelfs to George Chalmers 25 February 2015

o Letter from Gordon Ma!oneﬁ to Laurence Howells 2 April 2615
Emali from John Kemp to George Chalmers 17 February 2015
i.etter from Laurence Howeils to George Chalmaers 25 February 2015
DLA report pg 19
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will stand for election as sabbaticals while the current Chair remains at the
College™. As a result of this no students have stood for election to any of the
sabbatical posts for 2015. It is now too late for elections to'be held until the
autumn. The Clyde Students Association s very effective and has won Scottish
awards and is now nominated for UK wide awards. :

J.  The Chair's relationship with the Student Board members, and therefore the
students’ Association, has broken down and, despite guidance and feedbhack
over the last months he has taken no effective steps to improve the situation.

Other issues: general operation of the Board

61. The Board has held several Board meetings without members of the senior
executive being present and even without a Clerk present and on at least one
occasion without an agenda. The Chair did not involve the senior executive
team in the appointment of Simpson & Marwick. The Chair did not involvem
B EREE i the suspension or disciplinary
procedure of the Principal™. The Chair took legal advice about the Students’
Association {(apparently without involving the executive). This was a matter that
the college executive would normally have managed operationally and with the
minimum of difficulty, cost or time but which took three months to resolve and
£8,000 of legal fees™,

67. We understand that it Is unclear whether proper notice was provided or proper
documentation provided in advance of the meeting of 19" May at which the
college attempted to change aspects of its constitution. We understand that the
Government has sought assurances on this jssue,

63. We are also concerned that the Board has not shown — as far as we are aware —
any wish to investigate the governance concerns expressed by the Principal
immediately prior {o her suspension.

K. Basic aspects of the Board’s functioning — eg providing agendas for meetings;
the presence of a Clerk to take a note of meetings; adequate circulation of
papers whenever possible; encouraging the effective contribution of all Board
members: and fostering constructive relations between Board members — need
to be improved.

*® Email from totin Templeton to Barclay McCrindle 15 May 2015
4 DLA report pg 15

s Letter to Chief Executive of SFC from Eleanor Harrls, 1 May 2015,
5 Letier from Alleen McKechnie to George Chalmers 13 June 2015
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The Chair and the Board seem to have acted during this perlod without making
proper use of its senior executive team. Had they done so, they might have
avoided some legal costs, a number of procedural pitfalls and some of the
difficulties in relation to the Students’ Association.

64.

65.

Most Board members did not challenge or even question the Chair’s decision to
suspend the Principal or seek to have any evidence provided to justify his
decision to suspend. They are clear that most of them took at face value the
advice given by the legal adviser. Some Board members have challenged
throughout the process, but seem not to have been listened to.

Any Board has to get the balance right between accepting the leadership of its
Chair and providing appropriate chailenge, and between accepting professional
advice and questioning and testing that advice. ‘This is a difficult balance, but in
this case It has been unfortunate in that the College now faces a very difficult
situation with considerable legal, financial, operational and reputational risks.

It seerns that, whilst we accept Board members were acting in good faith in
following legal advice, they were insufficiently challenging of the Chair's
judgements and actions and tested insufficiently the professional advice
provided. However, SFC witnessed at two board meetings the challenge that
was given by a small number of the board members.
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Section 3: Summary of Findings i

Strand 1: Governance issues in respect of the provisions, procedures and
arrangements relevant to the suspension of the Principal

A,

No evidence has been provided by the Chair that the Principal was a danger to
‘themselves or to others’ and therefore the suspension seems to have been
inconsistent with the College’s own policy.

Given that the GCRB and its staff were one of the main complamants about the
Principal that led to the suspensnon the Chair’s inclusion of : P
in the group that met S:mpson & Marwick on 19™ February could have b|ased
the process, and certainly has ied to a perception of bias. Th:s could rlsk the
rigour of the disciplinary process :

The Chair’s inaccurate statement to SFC in his letter of 4t March that no
external person or body {except the College’s solicitor) had any role in the
decision or in providing advice on it, further risks the perception that there was
in fact undue influence on the part of the Regional Board on the process.

One month after the suspensmn the Board had not formally considered the
risks of the suspension despite the high and increasing Ievel of risk mvolved and
this being a key responsibility of the entire Board.

Strand 2: HR Provisions, pracess, arrangements followed regarding suspension of
the principal

E.

The fact that the Chair’s own concerns only date from 12 February 2015, one
week prior to the suspension, suggest that the Chair did not seek to resolve
these concerns informally to a sufficient extent {as he had informed the Chief
Executive of the SFC he was ‘doing over the relationship between the Principal
and the GCRB) and that the Principal was given no appropriate opportunity to
address the concerns.

The way in which the suspension was comm unicated by the Chair to the
Principal was Inappropriate.

The suspension appears exceptionally long, particularly given the Chair’s claim
that the case was so strong that action needed fo he taken Immedtate!y, and
therefore potentially not in accordance with the College’s procedures,
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Strand 3: Exclusion of Student Board members from College Board meeting

H.

It is unfortunate that the student members were asked to leave the Board
meeting on 23" February when they had no real conflict of interest, whilst the
staff members were allowed to stay, even though the Chair knew they did have
a potential conflict of interest in relation to the reasen for the suspension.

Other issues: Subsequent treatment of Student Board members

The Chair and the Board’s response to accusations of bullying made by the EtS
agalnst the Principal and their response to the accusations of the intimidatory
behaviour of the Chair made by the Students’ Association is inconsistent. In the
case of the Principal these allegations were part of the reason for her
suspension; in the case of the Student Board members these complaints have
been largely ignored. :

The Chair’s relationship with the Student Board members, and therefore the
Students’ Association, has broken down and, despite guidance and feedback
over the Jast months he has taken no effective steps to improve the situation.

Other issues: general operation of the Board

K.

Basic aspects of the Board's functioning — eg providing agendas for meetings;
the presence of a Clerk to take a note of meetings; adequate circulation of
papets whenever possible; encouraging the effective contribution of all Board
members; and fostering constructive relations between Board members — need

to be improved.: i

The Chair and the Board seem to have acted dujring this period without making
proper use of its senior executive team. Had they done so, they might have
avoided some legal costs, a number of procedural pitfalis and some of the
difficulties in relation to the Students’ Association.

it seems that, whilst we accept Board members were acting in good faith in
following legal advice, they were insufficiently challenging of the Chair’s
judgements and actions and tested Insufficiently the professional advice
provided. However, SFC witnessed at two board meetings the challenge that
was given by a small number of the board members.
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Section 4: Conclusion and Recommendations

Conclusions

66.

69.

70,

71.

We are required to report on this review and make recommendations to
Scottish Government. :

Whilst the evidence from our review highlights that there have been serious
failures of governance at the College and these matters require to be addressed
urgently, it should be emphasised that the Chair’s role in leading the Board, and
the actions and behaviours he exemplified, were critical in this failure.

The Board is not operating in an effective manner in its governance role; it is not
challenging the Chair’s actiohs and behaviours; it has failed to take proper
responsibility for the actionsé taken and the evidence suggests that it is operating
without seeking proper advice and support from its executive. We have been
told, both directly from the Board itself and via the DLA fact finding report, that
this is a Board of volunteers with many other responsibilities and we recognise
and appreciate that. Nevertheless, by taking up their membership of the Board
they take on important legislative responsibilities for the stewardship of the
College and therefore they have to meet national standards and be accountable
for their actions. '

The Board seems to have embarked on a process in which, by passing a
significant degree of responsibility to the Chair and its legal advisors, it has
created significant financial and reputational risks for the College and put at risk
the operations of the College.

Recommendations

72,

73.

We consider that the Chair's conduct has put at risk the future finances,
reputation and operation of the College as a result of his actions and is
sufficiently serious to constitute mismanagement under section 24 of the
Further and Higher Education Scotiand Act 1992, as amended by the post 16
Education (Scotland} Act 2013, The Scottish Government should therefore
take the necessary steps to remove the Chair of the Board: In view of the
urgency of the situation and the increasing risk to the public purse and to n

the Scottish Government should considér if it Is appropriate
to suspend the Chair due to the serious failures in governance immediately
pending completion of the formal process of their removal,

Although the other Board members have been party to these serious failures

of governance, our conclusion is that they believed they were acting in good
faith to fulfil their role as a Board member by giving general support and
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74

‘-

encouragement to the Chair, rather than offering a challenge. We would
recommend therefore that the remaining Board members have an opportunity
to make the necessary improvements to remedy this. This would involve the
Board in the development of an improvement plan focusing on the application
of goad governance processes and procedures and the demonstration of best
practice in behaviours of Board members, This should foliow the letter and
the spirit of the Code of Good Governance for Scotland’s Colleges which
includes the nine key principles underpinning public life in Scotland. We would
expect the Board to jointly agree its improvement plan with Scottish
Government and include the involvement of other key stakeholders identified
as appropriate. We would also recommend that the plan includes an agreed
timeframe for the Board to evidence the required improvement to Scottish
Government,

The government should ask the interim Chair of GCRB, SFC and Colleges
Scotland to put in place emergency arrangements to mitigate the risks that
now remain, including a means to conclude the current process against the
Principal without delay in a fair and transparent way and a means to protect
the ongoing operation of the College’s Students’ Association.

. Note that SFC will seek to reduce the tisk of similar cases by taking forward the

suggestions for improvement in the evidence gathering report to SFC by DLA
Piper that has helped inform this report.
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Annex A

Terms of reference for the review of governance and management at
Glasgow Ciyde College

Introduction and objective

The Scottish Funding Council {‘éthe SFC”} has advised the Chair of Glasgow Clyde
College (“the College”) that it intends to initiate a review of specific aspects relating
to the governance and management of the College. :

The overall output of the review is to provide a report and, where appropriate,
recommendations for action to the Scottish Ministers.

Procedure

The SFC is using its powers under the Further and Higher Education {Scotland}-Act
2005 (“the 2005 Act”), as amended, including by the Post 16 Education {Scatland)
Act 2013. Section 7C(7) of the 2005 Act provides:

‘The Council may, whenever it considers appropriate, review whether a college which
is assigned by order under subsection (1) Is a body for which there are suitable
provisions, procedures and arrangements of the type described by or under section
7(2)." :

The provisions, procedures and arrangements outlined in section 7(2} include,
‘suitable’: j :
{a) Provision in refation to the governance and management
(d) Procedures for considering and resolving any grievances arising from the
carrying on of the body’s activities’

Also relevant is section 7C(8) of the 2005 Act, which provides:
‘On completing a review, the Council must provide a report of the review to the
Scottish Ministers which—
(a) sets out the conclusions which it has reached;
(b) explains why it has reached those conclusions; and
{c) makes any recommendatlons for action in consequence of those conclusions
as it considers appropriate.’

In carrying out the review it Is appropriate that the SFC take ali necessary advice and
receive appropriate support as required. The Chair of the Board has indicated that
the College will co-operate fully in the review.

On this basis the SFC has instructed DLA Piper Scotland LLP, its principal legal
advisors, to provide support-and assistance to the SFC in uhdertaking the
investigations set out below. Those investigations will inform the SFC’s review and its

report,
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Scope
The review will focus on three key areas:

(i} review of the provision made in relation to the governance and
management of the Coilege. In order to focus and gain an
understanding of these matters, the review will consider;

= the provisions, procedures énd arrangements which were
+ followed in respect of the recent decision dated February 2015
+ to suspend the Principal

{ii) review of procedures and arrangements for considering and resolving
grievances within the College having regard in particular to general
human resoutces (HR) provisions, processes and arrangements at the
College and consideration of their fitness for purpose bath in terms of
complying with employment Jaw and good practice. In order to focus
and gain an understanding of these matters, the review will consider:

a " the manner in which such HR provisions, processes and
. arrangements were followed'in relation to suspension of the
Principal; and whether from that case any learning points exist

to provide additional guidance to the college sector.

(i)  review of the provision made in relatlon to the governance and
management of the College and specifically, the provisions,
procedures, arrangements and support for the participation of
student members within the College board. In corder to focus this
aspect of matters, the review will consider:

= whether the ability to exclude student members from any
element of Board meetings {with particular reference to the
College board meeting on 23 February 2015) is appropriate or
consistent with the College’s ‘constitution’. In this context it
- will also consider the fitness of purpose of the College’s
‘constitution’, and the appropriateness of the College’s actions

in terms of interpreting the 'constitution' in practice.

Points (i)-(ill) above will be considered and evaluated in terms of relevant legisiation
and appropriate guidance, and, where appmprlate the Code of Good Governance
for Scotland's Colleges.

There are three strands to the investigations to bé made for the purposes of the
SFC’s review. As indicated above, DLA Piper will be appointed to assist with this
investigation:
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Strand 1 — investigation into i;’he governance and manage}nent of the
College and provisions, procedures and arrangements relevant to the
suspension of the Principal

This strand will involve a desk based review of any relevant information or
documents and speaking to key individuals pertinent to both the existing processes
and arrangements within the College which are relevant to any decision to ‘suspend
the Principal and the extent to which these were foliowed in practice. These
individuals include: the Chair of the Board, other Board members; the Principal; and
possibly the Secretary to the Board and any other individual. This will allow the
gathering and collating of information and evidence to inform the review to be
undertaken by the SFC. : '
!
Strand 2 - Investigation into ti'he governance and management of the
College and provisions, procedures and arrangements for HR maiters.

This part of the investigation will involve a desk based consideration of the College's
HR policies, procedures and processes: In general and, more specifically, how they
were applied to the suspension of the Principal. This will also involve speaking o the
Head of HR and other appropriate personnel about how the policies are generally
applied in practice and will be considered against compliance with employment law
and good practice. :

Strand 3 — Investigation of the provision made in relation to the governance
and management of the College and, specifically, the provisions, procedures
and arrangements regarding the participation of student members within
the College board

As with Strand 1, this part of the investigation will invelve both desk based work and
speaking to key individuals who understand the arrangements within the College for
the participation of student members at Board meetings with particular reference to
the circumstances at the College board meeting on 23 February 2015, The
individuals will include: the student members of the Board; the Chair; other board
members; the Secretary to the Board; others present at the Board meeting on 23
February 2015; and any other individuals considered appropriate.

Review report

Following consideration of the investigation including any information and advice
provided by DLA Piper Scotland LLP, the SFC will then undertake its review and then
provide a report of the review to the Scottish Ministers, which shalk:

(a) set out the conclusions which the Counci! has reached;

{b) explain why it has reached those conclusions; and

(c) make any recommendations for action in consequence of those
conclusions as it considers appropriate.
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Timescales

DLA Piper will present the outcome of its work and relevant legal advice to the SFC
by 30 Aprit 2015.

The SFC will compiete its review and provide its report to the Scottish Ministers by
15 May 2015, The SFC reserves the right to publish the report in whole or in part.
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ACKGROUND.& REMIT -

The Scottish Funding Council (the "Counceil") became aware in or around February 2015 of a difficult
situation with Glasgow Clyde College (the "College") including the Principal of the College, Susan
Walsh. Ms Walsh was suspended by the College pending an investigation into aspects of her
management style, The Council became concerned about the process being foliowed in respect of the
suspension and investigation, as well as related matters including the treatment of student members of
the College Board of Management. There has been considerable media and political interest
regarding the outcomes of the College's investigations. ' .

i

For this reason, and given the serious nature of the issues, the Council has determined to.undertake a
review of these matiers within a short timescale and has sought assistance from DLA Piper Scotland
LLP ("DLA Piper") to provide support and assistance to ingather information, interview witnesses
and provide opinion and advice.

DLA. Piper Solicitors are the Council's retained lawyers who provide legal advice and support on a
variety of matters including governance and employment. DLA Piper is ‘contracted to provide this
report and any related advice solely to the Council and no other party.

The terms of reference and remif from the Council and provided to DLA Piper are attached at Annex
1 for information. The Council's role in undertaking this review is informed by its statutory powers
and responsibilities - notably for ensuring the proper and robust governance of colleges and
accountability for the spending of public money. The remit of this investigation has been carefully
scoped to reflect the role of the Council in this matter and, in tarn, the role of DLA Piper as
supporting advisers engaged by the Council. :

The Council determined to conduct a review of the governance and processes under section 7C(7) of
the Further and Higher Education (Scotland) Act 2005 (as amended) (the "2005 Act"), which states
"The Council may, wherever it considers appropriate, review whether a college which is assigned by
order under subsection (1) is a body for which there are suitable provisions, procedures and
arrangements of the type described by or under section 7(2). '

The "suttable provisions, procedures and arrangements” include:

(a) provision in relation fo the governance and management; and

1
(b) procedures for considering and resolving any grievances arising ffom the cartying on of the
body's activities.

The Council considered it appropriate to instigate a review under section 7C(7) given its concetns at
the manner in which the investigation has taken place, and the lack of prior notice to the Council as
regards what must have amounted o material concerns regarding the Principal's management style
and performance, which contravenes the Financial Memorandum between the College and the

Couneil.
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Under section 7C(8) of the 2005 Act the Council must provide any report on the review to the
Scottish Ministers, setting out the conclusions it has reached, why it has reached these conclusions
and any recommendations, as the Council considers appropriate.

DLA. Piper will provide ils Report to the Council by Friday 5th June 2015, DLA Piper has reported
on a reguolar basis to the Council on progress.

DLA Piper has been given access fo relevant information and personnel for the purposes of
condueting this review. In view of the challenging timescales, the information-gathering process
necessarily has had to be focussed and must not be regarded as comprehensive. We have aimed to
interview an appropriate spread of individuals including Board members, members of the Executive
and others relevant to the scope of the review.

It is important to bear in raind the timing and wider context in which this review has been undertaken,
The College is the product of a three way merger process between Anniestand College, Langside
College and Cardonald College with the latter acting as what is commonly termed the "host" entity.
Consistent with other sector mergers, there has been a petiod of significant ehange and adjustment for
staff and students. However, a further dynamic has been the new regional structure in Glasgow which
has infroduced a new layer of governance and oversight into the further education sector and is
peculiar to the Glasgow region. This new structure is still déveloping and finding its feet, as are the
individuals who play a role in the new struciuze. This is an important factor which has contributed in
part to some of the relationship and governance difficulties which are at the heart of the current
situation, :
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OUR METHODOLOGY - §

DLA Piper was asked to provide advice and support to the Council by gathering information relevant
fo the review through the conduct of interviews with relevant peisons and by reviewing various
elements of the College's Constitution and internal HR processes and policies. These interviews were
conducted on a confidential basis in order to ensure a frank and open discussion with interviewees,
However the focus of the interviews was to identify key themes, concetrns, behaviours and approach
and then fo report to the Council on these at a higher level without identifying individuals or
attributing comments {o specific persons (where it is possible to do so).

Our feedback and reporting to the Council has aso to bear in mind the Council's focus for its own
review, which is to identify and address any concerns within the management of the College and also
to identify lessons which can be leained by the sector on matters of governance and process.

There are two distinct but interlinked elements or strands to this review:
» collation of information from interviewees; and

« @ review of the processes, procedures and governance of these matters, how these have been
applied in practice at various levels within the College and the povernance and management
oversight of these. :

In terms of collating information from interviewees we wanted fo provide confidential means for
individuals to speak with us to share information relevant to the review.

The interview team spoke with 23 individuals during the review period up until 20 May 2015. A list
of interviewees Is attached at Appendix 1. The interview notes collected from this exercise are held
by us in confidence and are fegally privileged. The terms of most of the notes, and in particular the

notes relating to the majority of College Board members, are intended to be specifically agreed by
those interviewees and this exercise remains in progress at present. .

Methodology

We conducted a desk-based assessment of the College's processes and governance documents and
considered the following: :

e College Governance Documents
College Code of Conduct for Board Members
College Constitution and Standing Orders of the Board of Governors dated st August 2013

College Board Handbook for Members
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College Organisational Structure

College - Board of Governors Slkills Matrix

An example College Board Agenda of Standing Items
e College Policies and Proeedures

College Public Interest Disclosure Procedure

College Anti-Harassment Policy (Staff)

College Anti-Harassment Procedure (Staff)

College Grievance Procedure

College Consensual Relationships Policy

College Collective Dispule Procedute

College Dignity at Work Policy

1afion Col]uted g .

We have endeavoured to speak with all those individuals who were considered to be relevant; who
contacted us; and many of those who we believed played a patt in this process. To the extent
possible we have sought fo verify key pieces of information provided and obtain different
perspectives in an effort to make our feedback as robust and appropriate as possible in the
cireumstances. Where we have not had time or opportunity to verify points raised, we have explicitly
stated this, Again we would reiterate that this process has inevitably had to be constrained given our
reporting deadline,

This report covers the evidence we gathered from interviews an our desk-based survey of procedures,
The Council will use this and other evidence in its own review.

We have structured our Report in three main parts to deal with the information collected and our
findings in respect of this. This structure has been applied to the three strands of the Council's remit:

Strand 1: Governance issues in respect of the procedures, provision and arrangements for the
suspension of the Principal;

Strand 2: HR provision, processes and arrangements followed regarding the suspension of the
Principal; and

Strand 3: Exclusion of Student Board members from Coliege Board meetings.

IMG/AIMGI311870/120 1 19/UKM/69662467. 1 6
26 June 2015




STRICTLY LEGALLY PRIVILEGED - RESTRICTED DISTRIBUTION

Our related recommendations, based on the interviews we have carried out and which we consldcz the
Council should review in terms of "essons learnt” across the sector from our piocess is contained in
Patt 6 of the report,

The work contained in this document vaill now be reviewed and considered by the Council to inform
its report to the Scottish Ministers, ,
-

Update - 26 June 2015: 3

On 9 June 2015 a copy of this docume:nt was aiso shared, on the Council's instruction, with Brodies
LLP, solicitors to the College, in order that the College and Board could review and comment upon
the content, :

A note was thereafter produced by Btodses LLP, dated 16 June 2015, sétting out the College and
Board's comments in response fo th:ydocument The Council determined that this note should be
appended to the DLA Piper document apd this is now included at Annex 4.
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NANCE ‘ISSUES IN RESPECT OF THE
NS, PROCEDURES  AND ARRANGEMENTS RELEVANT TO THE

This section is focussed on Strand 1, relating to the governance issues arising in respect of the
provisions, procedutes and arrangements which are relevant to the suspension of the Principal of the
College, Susan Walsh. We intended fo gather facis through a desk based exercise of aay relevant
Constitutional and governance documents as well as conducting a range of interviews in persen and
on the telephone with relevant parties.

The majority of the 23 individuals interviewed had information or views relevant to this Strand 1. The
interviews comprised standard and tailored questions around govetnance, processes, Board operation
as well as questions regarding the actual circumstances as to the suspension of the Principal and that
individual's knowledge and involvemnent in the process. We have been sensitive to the fact that the
College has received legal advice during this process and that relevant information has been regarded
as legally privileged and thus has not been shared with DL.A. Piper (and nor indeed with most Board
metnbers given their potential role in the disciplinary process which is discussed further below).

We also reviewed the College's Constitution, and note that in Part 1T of the Constitution under
Delegations to the Chair of the Board it includes (at para 5.1.8) the following authorisation:

9.1.8 to initiate disciplingry action against the Principal or fo suspend the Principal with pay in
circwnnstances which may resull in disciplinary action being taken against the Principal

Primary theines and issues arising from our interviews and review of relevant documentation are:

General Governance

» In the almost universal opinion of interviewees, the Coffege Board has (up until February
2015) operated effectively with the interaction between Board members and the executive
management team being constructive, robust and challenging, as would be expected.

» Constitutional advice and support was largely regarded as being provided by the Secretary to
the Board although a large number of inferviewees referred to the Principal as being "very
good" on governance and noted that she played an active role in advising on governance also.
Although many Board members had received some form of governance training in their roles
on previous Board this had not been provided at the College (although an induction pack had
been provided).

> The first difficult Board meeting has been identified as 12th February 2015 where a lotter
from EIS representatives was tabled, setting out concerns regarding a varfety of matters
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inciuding managetnent style and allegations of bullying. To our lknowledge no formal
complaints have been made in selation to these matters.

% Most Board members were unaware of there being concerns (held mainly by the Chair)
regarding the Principal and her style of management and leadership prior to suspension,

> Board membets and some others were awate that there were tensions between the Principal
and the former Chair of the Glasgow Regional Board, Henry McLeish, specifically regarding
comments that we understand to have been made by Henry McLeish at a Regional Board
meeting during December 2014 regarding the performance and approach of the Principal of
the College and the Principals of the other Glasgow colleges. Whilst this indicated a potential
issue between the Principal and the former Chair, nevertheless the Principal's position
appeated to be supported by the College Chair and other Clyde board members.

$  One Board member had an awareness of other concerns regarding Jeadership by virtue of that
person’s position although we have not been provided with any specific information regarding
this (on the basis that such concerns / information were subject to legal privilege and formed
part of the disciplinary investigation), :

» The general perception of the Princlpal's style of leadetship by the Board and by employees
and the senior management team was that it was robust, but also clear and fair. Most of the
senior management team regarded the Principal as a suppottive and effective leader. Most of
the Board did not contradict this though had less direct expetience of working with the
Principal, One or two Board members referred to cettain issues with the Principal's approach
and style but these appear to beé niore recent concerns, :

Concerns Regarding the I’rincipi{I

» Matters appear to have become more difficult during February 2015 between the Principal
and Chair in particular with what appears to be a very marked and swift decline in their
working relationship, The first occasion identified was on 12th February when the Principal
received what has been described as a very difficult and aggressive call from the Chair
regarding proposals for the student association structire and making remarks regarding the
Student President. There werte further subsequent calls between the two in the following days
again about the same topic which were, in the Principal's view equally aggressive and in
wliich we are advised the Chair sald he did not irust the Principal or her judgement. The Chair
equally indicated conversations with the Principal were becoming difficult and had asked the
Vice-Chair 1o sit in on one call..

% A further tension seemed to be apparent at the 12th February Board meeting when the Board
teceived a letter from EIS representatives exptressing material concerns regarding aspects of
the College's management, This Jetier was regarded as a surprise by almost all Board
members. Senior management considered that af least in part the letter raised concerns that
wete historic and that many other points were refutable or could at least be explained. Whilst
allegations of bullying had been raised no formal (or informnal) complaints of bullying had
been raised with HR at that time. '

» The Chair confirmed that the Qifﬁcuiﬁes in the refationship started around about the time of
the EIS letter. The concerns were raised with the Regional Chair who recommended that
legal advice be sought a few days prior to 19th February, The Regional Chair also
recommended that the adviser to the Regional Board be involved in assisting on governance
generally (as the Regional Chair himsclf was out of the country). '

TMGAMG/3 1 1870/1201 1YUICM/G0662467.1 9
26 June 2015




STRICTLY LEGALLY PRIVILEGED - RESTRICTED DISTRIBUTION

> Given the ongoitig investigation being conducted by the College, initially by Simpson &
Marwick and now, through APUC involvement, by Thorntons, Solicitors (which has now
evolved into a disciplinary process) we have not been privy to any details regarding the
specific concerns as to the Principal's leadership that has led to the suspension and process
that has followed. However, the Principal has stated that she is not clear as to the precise
nature of the allegations raised against her and this is true both at the point of suspension and
throughout the remainder of what is now an almost 4 month process. Patt of this precess has
been the independent investigation referred to in this paragraph which has included a latge
number of interviews. The interview with the Principal lasted for approxitmately seven hours
and we are advised by the Principal (though we have not spoken with Simpson & Marwick)
that despite lengthy questioning she remains confused and unaware of any specific or material
allegations made against her. There is further comment in Pact 4 regarding this process.

Decision to Suspend

» The decision to suspend the Principal was made by the Chair under express delegated
authotity set out in the Constitution of the College'. This decision was taken following the
receipt of legal advice from a specialist employment lawyer from Simpson & Marwick who
was engaged on the same day as the Principal was suspended. It was deemed preferable not
to use the College's normal lawyers, Brodies, to obtain legal advice for this issue as the
Principal had a working relationship with Brodies and in the event that the Principal was
reinstated it was considered this may have iniroduced a difficulty in the relationship. We
regard this as an understandable concern, However we would also note that Simpson &
Marwick had litle time to come to the Coilege, to familiarise themselves with the full facts of
the-matter and the College’s Constitution in all the circumstances. Again we would reiterate
that we have not seen any legal advice nor do we know what information was provided {o
Simpson & Marwick as parf of this process,

> That said, Simpson & Marwick appear fo have taken a clear view that suspension was both
recommended and warranted in the circumstances, We do not know what the content of that
advice was in any detail but the broad position was confirmed by several Board members we
have spoken with as the position adopted by Simpson & Marwick before the Board in its
meeting, This was also the clear view expressed by the Chair, We note that no legal advice
was put into writing, Whilst we would not necessarily have expected lepal advice to be
provided in writing on the day of suspension, we consider it unfortunate that legal advice wag
not subsequently requested and provided in writing for the audit trail.

> The manner in which the Chair communjeated the news of suspension to the Principal herself
raises some comment and concerns. 1t seems undisputed that the Chair and Vice-Chair had a
sensitive conversation with the Principal regarding, at the very least, the potential for
suspension in a corridor within earshot of other support staff. We have been advised by at
loast three individuals that a large part of this conversation was ovetheard. Precisely what
transpited ducing this short interchange seems to be more in dispute.

» The Principal is clear that in this interchange she was offered either to take voluntary leave or
that she would be suspended, She indicated that she stopped the conversation there to seck
reptesentation and left to go into an office, The Principal has advised that the Chair then
followed her and ‘proceeded to suspend her. This contradicts the statements by the Chair and

3 s PR . : .

Apperdix 4 to the Glasgow Clyde Cotlege Constitution sets out ths Coflegots Delegation Scheme. Pamagraph 5.1.8 of Appendix 4 provides
anthorisation to the Clair of the Board o “iwitiate discipifuery aciion against the Prineipal or to suspend the Frincipal with pay in
cirenmstances Which uiay vesult in disciplinary action being taken against the Principal®.
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Vice-Chair which state that they verbally raised the issue of voluntary feave only in.the
cotridor which the Principal refused to take. We do not require to determine the precise facts
and circumstances here, It is not unusual for accounts to vary slightly when there is clear
stress and tension at a difficult ’éime. :
There is also conflict in respect of the follow up email confirming suspension sent by the
Chair to the Principal. Rather oddly thete appears to be two versions of the email; the first
sent by the Chair to the Principal on 19th Febrnary at 17:33 which was provided to us by the
Principal, and which states that the Principal is {o be suspended: immediately. The second
version was provided by Simpson & Marwick to the Principal some time thereatter (and in
tutn to us) and this was a forwarded vetsion of an e-mail containing substantively the same
text, albeit timed at 17:58, agait;x cn 19th February.

i
The latter e-mail had not previdusly been seen by the Principal, who by that point had left the
building and could no longer access College IT systeims, We therefore can only presume that
it had been sent to the Principal. The difference in the two ¢-mails is the inclusion in the latter
message of the sentence: "I sugiest you leave now to think about that (the suspension) and let
me know before 9am tomorrow whether your absence is to be ireated as volumtary leave of
absence or suspension,”

This may be a point fo be raised by other parties in a separate context but the existence of two
similar but different e-mails, presumably both claiming to be the original, is disconcerting and
hard to understand. | ' ‘

We are advised by all involvéd that following this advice from Simpson & Marwick, no
further specification of the legal advice was provided or explanation of the factual
sircumstances and reasons for duspension provided to other Board members. We understand
the Vice-Chair was consulted and involved in the discussion with: Simpson & Marwick and
the Chair but there is conflicting views in terms of precisely what the Vice-Chair did or did
not know regarding the reasons for the suspension. We have therefore taken the view that the
only individuals who appear to have had the full facts regarding suspension were the Chair
and a lawyer from Simpson & Marwick.

Thete are further conflicting views in terins of the involvement and influence in the process
leading up to suspension by the Regional Board, We were informed on the one hand that the
former Chait of the Regional Board was fully aware of the issues and had been consulted by
the College Chair prior to action being taken. The former Chair of the Regional Board was
out of the country on business at the relevant time but the Adviser fo the Regional Board
attended the meeting with the College Chair in an advisory capacity and, in the views of some
interviewees, may bave been representing the former Chair of the Regional Board,
Conversely, we have been advised by a number of interviewees that this position was
disputed by the former Chair of the Regional Board himself. We have not interviewed the
former Chair of the Regional Board and therefore we cannot draw any clear conclusion on
this point, other than to express dissatisfaction that in a matter of this sensitivity views and
expectations were not entirely aligned.

The importance of the Regional Board's knowledge and input is twofold. First it is a
governance point in that the ‘College Chair considered that he owed a reporting duty on
governance issues to the Regional Board and thus it was right and proper to advise him of ihe
concetns and proposed handling of the situation. This becomes important specifically when
considering that there was a lack of reporting prior to suspension to the Couneil of the
immediate situation, : '
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»  Second, there are views held that there was influence brought to bear by the former Chair of
the Regional Board on the College Chair to address concerns he and others had regarding the
conduct of the Principal. Again, given the process we are not able to comment in any detait
on these issues but again the conflicting views means no firm conclusions on this can be
reached robustly. We have not inferviewed the former Chair of the Regional Boatd and the
Adviser to the Board has not engaged with us to agree fo be interviewed in this process.

> THoweve, it is clear that whilst thete may have been some reporting to and involvement of the
Regional Board there was equally a lack of engagement with the Council regarding
suspension. The Chair considers that the Council was aware at a high level of some concerns
regarding the Principal but it does not appear to be disputed that the Council was not aware of
the fact such concerns had reached a critical point warranting immediate suspension. In the
Council's view this contradicts Paragraph 19 of Part 1 of the Finaneial Memorandum, which
requires the Chief Bxecutive Officer of the institution to inform the Council's Accountable
Officer without delay of “any circumstance that is having, or is likely to have, a significant
adverse effect on'the ability of the institution to deliver its education programmes, research
and other related activity, including delivery of its Outcome Agreement with SFC" and of any
“serious weakness" and is not consistent with general accepted practice in the sector where
other colleges have sought the input, advice and support of the Council prior to and during
any similar process,

» Imespective of the requirements of the Financial Memorandum, some Board members fook
the view that the College's main reporting obligation in tetms of the suspension would now be
fo the Regional Board. Moreover, whilst we can understand (though we do not necessarily
agtee with) the rationale for not advising Board members of the reasons for suspension, that
same rationale does not apply o the Council which would play no part in that process. We
consider that some information could have been provided in confidence fo the Council
without prejudicing the investigation. This may have obviated the need for this review.

» College Board members have stated strong views in terms of the Council's invelvement and
input post any decision to suspend the Principal. The general view (though not shared by the
student members and certain staff Board members) is that the Council has not been suppartive
to the College Board and instead has intervened in an issue which is for the College to deal
with in a manner that has been disruptive and unhelpful,

» Other views exptessed to us by, for example, the student members and certain staff Board
members;, members of staff more generally; and senior management indicated other
concerns. For example, several individuals remarked to us that they have found the Chair
intimidating during and ouiside of Board meetings, that his style can be threatening and that
he could be dismissive of the perspective of students, Some individuals expressed concern
regarding his particular interactions with the Student:President and it is clear to us that there
werfe, cettainly latterly, difficulties and fiiciion in that relationship. Many Board members did
not agree with these points when asked and indicated that they considered the Chair to have
acted appropriately at all times during Board meetings.

> A difflcult and exacerbating factor in this matter is the amount of media reporting of the
difficulties both in relation to the Principal and in the wider college. Tt is clearly difficult for
any Board to controf the media or third parties speaking to the media. However, it is
unforfunate that a press statement (which was ultimately acknowledged to be inaccurate by
sonte Board mwembers, including the Chair, on the basis that it veferred to ratification of the
decision fo suspend as opposed to ratifying the process of suspeasion) had to be sent out
regarding the Principal's suspension notwithstanding: that the press was alleged to have had
the.stoty already. :
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i

» The length of the investigation process is a concern given that there was considered to be
enough evidence to warrant suspension. Why then did an investigation take so long? We
appreciate there may have been difficulties and associated delay within the College in terms
of identifying a Board member to determine the outcomes of the investigation. Was the scope
of the investigation broadencd and was this made clear to the Principal?
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This section is focussed on Strand 2 relating to the HR provision, processes and arrangements
followed regarding the suspension of the Principal. We have conducted a desk based review of the
following employment procedures as well as taking into account comments made from our interviews
with relevant parties,

We have focused upon considering the procedures which are in place within the College and the
application of these to the situation, as deseribed by the interviewees, as these will be relevant to any
smployment proceedings which might be undertaken by the Princi pal against the College arising from
her suspension and/or any disciplinary action which may be taken, We recognise that both the
College and the Principal are in receipt of legal advice in respéct of the process and ifs application and
our review does not extend to offering guidance with regard to the process itself or the potential next
steps as both issues are beyond the scope of our review, :

At the time of preparing this report it is our understanding that the disciplinary procedure has not been
completed, although the matters have been investigated, with enquiries being made by external
counsel on behalf of the Gollege, and during which time the Principal remains suspended, Whilst this
has not been confirmed in documentation, we have been advised that the disciplinary heating has been
provisionally fixed to take place on 20th July 2015.

We also reviewed the College's Constitution and note that in Part U of the Constitution under
Delegations to the Chair of the Board it states at 5.1.8: ‘

5.1.8 to initiate disciplinary action against the Principal or to suspend the Principal with pay in
circumstances which may resull in disciplinary action being taken against the Principal,

Our main observations oh the materials reviewed and the comments made by interviewees are as
follows: i

» The disciplinary procedure and dignity at work procedutes are unexceptional, insofar as they
are comprehensive, well-drafted and consistent with the types of procedure which we would
expect to be inioperation in an organisation of this size and nature. The Director of
Organisational Development is responsible for the procedures in place and for their review
and implementation. Flowever at no stage prior fo the suspension of the Principal was either a
copy of the procedure requested and/or advice sought on the requirements of the procedure
from the Directot, Furthermore, the College's advisors who provide advice on employment
issues (Brodies) were nof, to the knowledge of this Director, consulted either.
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» The disciplinary procedure itself is detailed and seeks to identify the principles underpinning
the disciplinary process, together with the individuals who are responsible for taking action at
various stages of the process itself. In accordance with best practice objectives, the procedure
makes clear that, whilst the College is entitled to take disciplinary action, the objective of the
procedure is not punitive, or to be viewed or used as a dismissals procedure, but rather is
intended to securc an improvement in the conduet and behaviour of employees.

> The procedure takes into account the ACAS Code on Disciplinary and Grievance Procedures
(the "Code") as reference is made fo the Code itself within the process, including the express
recognition that a failure o follow the procedure could expose the College to a successful
claim of unfair dismissal and/or an increase in the amount of compensation awarded. This is
relevant as, whenever considering whether or not an organisation has acted reasonably, a
tribunal will consider not only whether the organisation has complied with its own
procedures, but also whether the rules of natural justice, which are enshrined in the Code,
have been complied with, The College procedure has been drafied to ensure that these rules
are incorpotated into the relevant steps with the intention of ensuring that, in the event of a
dispute, if the disciplinaty procedure has been followed then the resulting decision cannot be
challenged on the grounds of procedure.

I
3 The disciplinary procedure reqtllires the following steps to be considered and/or taken:

o Informal discussion -, disciplinary issues should be resolved wherever possible
without the need to take formal action;

o Suspension (either of a precautionary natute, whete the employee may pose a danger
1o themselves or to othérs, or where suspension is necessary to safeguard the process)
- this is to be an e:{cep}tional, rather than a routine, action and should only be taken
where certain safeguards have been complied with. Suspension is not part of the
disciplinary process itself and is not a disciplinaty sanction;

o Tavestigation - this is to precede any formal action and at the end of the investigatory
process the procedure makes clear that disciplinary action may not automatically
ensue;

o Disciplinary meeting (if required);
o Disciplinary warning/action (if required);
o Appeal.

> From interviews with relevant staff it was apparent that there is a good understanding of both
the principles behind the procedwre and the way in which these should be. applied by
employees. For example, thé Vice-Principal demonstrated a clear understanding of the
disciplinary process as it might apply to individual employees and also was aware that
suspension would be a matier of fast resort, and carried out in consultation with senior
personnel ahead of any decision to suspend a member of staff.

» At each stage of the procedure relevant individuals are identified as being the designated
person(s) to take cettain actions, However, there is a recognition that in certain circumstances
the procedure may require adjustment to address unusual or specific circumstances, including
where diseiplinary action is taken in respect of the Principal. In such circumstances then
teetings are to be conducted by a Panel of the Board of Management (excluding student and
staff members). This is significant as procedures in place in most otganisations will not seek
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to make distinetions of this nature and which take info account specific circumstances. As it
is clear that consideration has been given to such matters, this in turn makes any deviation
from the process more difficult to justify, on the grounds that the procedure has afready
andicipated certain more unusual scenarios and made express provision for these.

» A number of those interviewed have indicated their concerns that the procedure has not been
complied with, Having reviewed the procedure and applied this to the facts, it is clear that -
whilst at this stage the procedure has not been followed to the point of imposing any sanction
(and this report relfates simply to the suspension of the Principal) - there are a number of areas
where the actions taken could be subject to challenge. In particular:

o The procedure specifies that suspension will not normally be imposed "unless if is felt
necessary to protect the interests of the College, the employee concerned or ofher
employees". Employees have indicated that suspension has only been effected as a
last resost, but there is evidence that suspension was considered to be an automatic,
rather than a considered, response;

o The evidence of those interviewed is that the suspension took place in a corridor, and
consequently could have been witnessed by unconnected third parties. Whilst
suspension is not a disciplinary action, it may be incotrectly perceived to be
suggestive of blame or inappropriate conduct, and having become public knowledge
can be extremely damaging to the individual who is suspended, regardless of the
wliimate omeome;

o Suspension is also intended to be "as shorf as possible" and nogmally the maximum
anticipated period is suggested as being 15 working days, In this instance the
suspension will have been in place for approximately 5 months if the disciplinary
hearing does take place on 20th July 2015. While the suspension process sils apart
from the College's disciplinary procedure, in our experience and on the information
available the period of 5 months appears exceptional in terms of suspension of a
member of senior management,

> Taking all of the above info account, the suspension appears to have been invoked by the
Board in a manner which has not properly taken- into account the requirements of the
procedure, and firthermore the Principal has been suspended for a lengthy period. Whilst
such matters may potentiaily be explained and addressed - and suspension is not part of the
diseiplinaty process itself - the public nature of the, suspension, and period of time during
which it has been in place will be relevant faciors for consideration by an employment
tribunal with regard 1o the reasonableness and fairne5$ of the process.

> In addition fo the Disciplinary Procedure a Dignity at Wotk Procedure is in place, the stated
purpose of which is to ensure that all employees are able to work within an environment
which is free from harassment and/or inappropriate behaviour from others. In order to
achieve this objective, obligations are placed on employees to conduct themselves properly at
all times. Employees who consider that they have been exposed to harassment are guided o
make use of the appropriate procedure in order to raise their concerns. At the same time
employees are advised of the potential sanctions which might be applied in the event of
harassment, including disciplinaty action up to and including dismissal. It is clear that the
Principal considers that her rights under this procedure have been infringed, atbeit as the
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allegations appear to involve a Board Member, and not an employee, the sanctions which are

referred to would not be applicable in these eircumsiances. This should not, however, prevent
the College from seeking fo protect ifs staff,

3 Tn both cases the procedures a]re not contractual, This is not unusual. The procedures- are
intended to provide guidance and a framework for action and it would be unrealistic for any
procedure to expressly anticipate and/or make provision for each and every potentiality. To

tey to do so would make the procedures wnwieldy and difficult to apply.

» The simple fact that the Principal and her advisors might be able to identify that the
procedures may not have been followed to the letter will not automatically entitle her to found
a claim for breach of conirdct. Furthermore, as any procedire cannot address every
possibility, and each case will turn on its own facts, it is not unusual or unreasonable for
variations of such procedures to be required and an employment fribunal would recognise
this. However any variation must be capabie of being explained. -

5 What is key Is that the principles of natural justice be maintained, namely that the person to
whom the process is being applied is aware of the potential case against them; that they have
an opportunity to respond to the case against them and, if relevant, to appeal ‘against any
decision reached/sanction imposed. Similarly the procedures must be applied fairly and
consistently, falling which it may be open to an employee to claim that any shortcoming
entifles them to claim unfair dismissal as any variation from an established procedure will
need to be explained to satisfy the requirement for "reasonableness”. Al this point in time,
whilst the situation might be tnusual, suspension of 2 Principal is not an action which is
unheard of in the sectot, and (GG B T SR inclicated that,
whilst she might not have dealt with such an incidentl is aware of such action and
would have been able to take appropriate advice had this oppottunity been afforded to
The fact that no such opportunity was provided is of concern.

% At this stage a primary area of ¢oncern which has been raised by those inferviewed and which
is apparent from the documeniation provided is the apparent fack of specificity with regard fo
the allegations made against the Principal, These have been described in fairly generic terms
and it would appear that the Principal has gought further detail regarding allegations which
does not appeat to have beeni provided. This, together with the fact and manner of the
suspension indicate that the College will face a serfous challenge to defend its actions in the

event of any claim. ;

»  Whilst it is possible that procedural irregularities may be corrected on appeal and, at this stage
of the process, disciplinaty action has not yet been completed, the length of the suspension
before taking action will havé a serlous impact upon the ability to demonstraie than any
resulting procedure is reasonable, in the absence of an explanation as to the reasons for the
manner of and length of suspension.
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This section addresses Strand 3 relating to the exclusion of student Board members from a College
Board meeting on 23td February 2015 at which the decision to suspend the Principal was discussed
(but only af a high level given the decision to withthold details from all Board members). We intended
to gather facts through a review of constitutional documents and conducting interviews with a range
of peaple in person or on the telephone.

Of'the 23 individuals we interviewed, the majority had information or views relevant to this Strand 3.

We also reviewed the College's Constitution and Byelaws and in particular Article 15.3 in the Section
headed Conflicts Of Interest which states:

15,3 Students

Unless invited to remain by resolution of the other members of the Board present, the Students’
Association representatives shall withdraw in the event of there being diseussion on any disciplinary
meqsures relating to him/her or the terms and conditions of employment, appointment, promotion,
suspension or dismissal of or any other disciplinary measure yelating to arny employee of the College
and shall nol vote on any question relafing to the matter

We also reviewed the Code of Good Governance and the provisions in relation to Student
Engagement at Section B - in particular the following:

"B.I  Thé Board must have close regard o the voice of its students and the quality of the student
experience should be central to all board decisions.

B2 The Board must lead by example in relation fo openness, by ensuring that there is meaningfil
on-going engagement and dialogue with students, the students’' association and as
appropriate  staff and Irades unions in relation to the quality of the student experience.
Consultation is essentiol where significant changes are being proposed,"

Much of the context and feedback for Strand 3 relates to Strand | given that the Board meeting in
question was an emergency Board meeting called as a consequence of and to advise on the suspension
of the Principal.

The key themes and areas of feedback are:
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> In general terms prior fo the meeting on 12th Februaty most Boatd members believed the
relationship between the student Board members and the Chair to be good and constructive.
The Principal noted that she felt that the Chair did not however value the input of student
membess as much as he should have and gave examples of behaviours such as talking over
student members, huirying their points, and disvegarding them, This perspective did not seem
to be shared by Board members.

» The Board meeting was called at short notice but the invites were extended fo all members
including the student representatives, :

» Before the Boatd meeting commenced we undetstand that the Secretary to the Board read out

a part of the Constitution and as}ked the student members to leave the meeting,
i

» The ability to ask the student members fo leave in terms of the constitution appears to have
been identified by Simpson & Marwick. _confu‘med that this legal advice was
followed without question. Whien asked about this in more detaiijconﬁrmsd she
did not think it appropriate to read out the entire provision in the Constitutien which gives the
Board the right to allow studént members to remain. .onsidered it normal
practice to ask student members to leave meetings when matters were sensitive but this seems
at odds with the views of other Board members and indeed Principals of other colleges
(though it is recognised that the Constitution does give them this right).

» We understand from the student members that they were shocked and upset to be asked to
leave, and also confused. However, the Student President returned to the meeting to question
the basis o which the Constitution had been read out as it had omitted the first line that states
the Board may allow student members fo stay. In the student members' views this was a
deliberate and misleading omission that deprived the Board of the right to take a key deelsion
and deprived the student members of the right to participate. The Board appeared not to wish
to change its mind. However, on the second oceasion the student members returned to the
meeting the Chair apologised for upsetiing one student membet.

> We are aware of the negative reaction by the wider student body to the news that the student
members were excluded from the Board meeting. This culminated in a vote of no confidence
in the Chair as determined by the student body executive feam (with the Student President
withdrawing from that vote) in;the days following the Board meeting. A student protest took
place outside the College. We are also aware that relations between the Chair / Board and the
student body have rematned in poor state with numerous letters being drafted 1o other
stakeholders to outline the concerns that, in shott, are that the Board and Chair do not value
student members, and that they have been poorly treated and subject to intimidation,

> Board members, when questioned, voiced surpise at this reaction and the suggestion of poot
treatment but other executive te:am members indicated a greater understanding of the students’
position, !

> In general terms we understand that prior to 12th February meeting the interaction belween
the Board, the Chair and the student members was healthy and normal but this declined
repidly after the 23rd February meeting, not just between the Student President and the Chair
but also with ofher Board members. There has been no explicit reason offered for this but it
appears to be a simple question of trust breaking down at a stressful time. '
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ING. GOOD PRACTICE ACROSS -

On the basis of the information gathered and feedback received in respect of the three strands
discussed above we have set out the "essons learns® for the sector during this process below:

STRAND 1 - GOVERNANCE ISSUES IN RESPECT OF THE PROVISIONS, PROCEDURES
AND ARRANGEMENTS RELEVANT TO THE SUSPENSION OF THE PRINCIPAL

» Legal advice on matters of this materality and significance should be received in writing
(even if after the event) for the audit trail and should include a proper risk assessment of the
College's exposure.

> The Council considers that the terms of the Financial Memorandum made clear that the
College shoutd have contacted it to advise of the inuminent suspension. The College did not
consider it was under an obligation to so advise. Aceordingly, the Council may wish to
consider making the terms of the Financial Memorandum more specific regarding a
requireinent to alert the Council in advance of taking any action to suspend a Principal in any
circumstances to ensure all parties are entirely clear as to what is expected of them,

> Stronger govetnance support to the College may have helped with certain of the matters that
have arisen. When appointing Clerks/Secretaties, Colleges should have a cleat understanding
of their skills and experience, :

» It has been a recuiring theme of this and other sector reviews that in instances of conflict or
alleged poor behaviour by Chairs of Colieges and to a lesser extent Vice-Chairman and
Principals, that individuals lack obvious avenues to take to raise concernsfinitiate any internal
process. The Council should revisit, perhaps with Colleges Scotland, whether the sector
needs a clear, uniform approach o such difficult situations such as a clear, external
complaints process that is regards as robust, independent but confidential for all parties.

» We appreciate the position taken by the Chair, on legal advice, that Board members were to
be protected from the reasons for suspension as they may need to play a role in any future
investigation/disciplinaty process. This is not a point that is particular to college Boards. In
other sectors and for other clients we have advised that the Board identify a pool of members
that are ring-fenced for such purposes. However, this then leaves at least a small number of
other Board members to participate in any first hand decision maling. This, in our view,
would have been a befter governance approach than the Chair making an autonomous
decision (with legal advice). It would have helped mitigate any discomfort evidenced by
cerfain, but not all, Board members, that they were entirely in the dark regarding the
suspension and process to follow and from a good governance perspective it ensures several
minds contribute to a decision to ensure it has, and is perceived to be, balanced, fair and
measured and not the decision of one person.

»  We recommend the Council considers whether it would be appropriate for guidance to be
given on this point to the sector either by the Council br Colleges Scottand,

> Bqually, the Council could have subsequently been’ advised of the reasons for suspension
earlier than the 4th March, at which stage the Chair, in response to a request from the Council
dated 26th February, provided some high level indications as to what were considered to be
issues surrounding the Principal's style of management. The Council was not a party to any
appeal. Nor were any staff requested to proviai:le witness statements. Had proper
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communications been made to'the Coungil then this may have helped obviate the need for
this review. :

% A final point to make (though this has already been flagged to the College by the Council and
is being addressed out with this Review) is the manner in which legal advisers are appointed
and the control of the legal spend. The Financial Memorandum allows for urgent
appointments to ineur up to £35,000 in legal fees without any form of competition. In this
case the legal fees incurred by Simpson & Marwick were significantly In excess of this. This
is not a matter to address farther in the report other than to suggest that in any emergency
situation whete colleges may heed to seek legal (or other) advice and may not have clear
visibility at the outset of spend then it would be prudent for them to have access to a
framework where they could quickly and simply call off fegal (or other) services that have
afready been subject to competition. The Scottish Government's new legal framework will
offer this possibility as does the current APUC {egal framework, for example. It would be
helpful for these options to be made well known fo colleges in the event that they find
themselves in a sinilar situation. ;

STRAND 2 - HR PROVISItONS, PROCESSES, ARRANGEMENTS FOLLOWED
REGARDING SUSPENSION OF THE PRINCIPAL ‘

% Whilst the internal processes in place for dealing with routine employee issues are well
drafted and robust, consideration should be given fo the establishment of a protocol for
dealing with issues involving denior persormel and / or Board meinbers which s applicable
across the sector. This would give the Council the ability to have awareness of any issues in
advance and to provide independent advice and support to avoid some of the issues that bave
avisen on this occasion. :

¥ Wherte senlor employees ate in{_folved, not only are the financial imptications greater, but also
the media attention which cail ensue may exacerbate such financial exposure as it might
support submissions by dismissed employees that their ability to secure atternative
employment has been prejudiced, A protocol applicable to the sector as a whole could take
steps to mitigate this risk / exposure.

» TFor example, as suspension is not a disciplinary issue, provision could be made for any
suspension of a Principal or senior employse to require certain approvals (Board approval and
Council notification / approval) which will allow the opportunity to provide independent
advice and guidance, and allow approptiate arrangements for press / PR statements to be
prepared. ‘1

» Likewise, a clear process whersby employees in the sector (and others) are able to raise issues
relating to Board membets anl / or individuais who are not employees could provide the
Council with advance notice of.any probiem areas,

STRAND 3 - EXCLUSION OF STUDENT BOARD MEMBERS FROM COLLEGE
BOARD MEETING :

S Tt i unfortunate that the student members were asked to leave the Board meeting on 23rd
February when in fact any sensitive information was being withheld from all Board members
in any event. The discussion was af a very high level and thus it seems to DLA Piper that it
would not have been to the detriment of the discussion or the process to have student
members stay, as was permitted by the Constitution. This option was clearly not
communicated to the wider Board in time and so it is unfortunate that neither the lawyer from
Simpson & Marwicl nor the Board Secretary considered this point. This has led fo what
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appears fo be a hugely unfortunate adverse spiralling of relations between the Chair / Board
and the student executive. Much of this appears 1o be about perception of the Board's
approach fo its own powers under the Constitution. Tt seems to us that the situation coyld have
been handled more sensitively in this instance,

> The Constitution of the coliege is updated sooner than later to reflect the Code of Good
Governance which includes provisions regarding ongoing dialogue and engagement with
student members. Whilst we are advised that the College was awalting publication of
guidance fiom Colleges Scotland in respect of the Code of Good Governance, nonetheless it
is clear fiom other colleges that the content of the Code was well consulted upon and
understood by the sector sufficiently to allow amendments o be made.
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