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Additional information on forming a Scottish Charitable Incorporated Organisation (“SCIO”) 

Developed for use in forming a community body that is a SCIO and complies with community right to buy legislation
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1.
To Be Aware

Whilst great care has been taken in preparing this SCIO model, the Scottish Government does not accept any responsibility for any consequences arising from its use. 
The SCIO model template has been designed to comply with the requirements of the various Community Right to Buy (CRtB) legislation, as well as the requirements under the Charities and Trustee Investment (Scotland) Act 2005 (“the 2005 Act”) and the Scottish Charitable Incorporated Organisation Regulations 2011. 
CRtB legislation can be found by searching legislation.gov.uk. (details of which can be found at section 5).

The model associated to this guidance has been prepared to assist in the formation of a community body in order to: 

· Use Part 2 of the Land Reform (Scotland) Act 2003;

· Use Part 3A of the Land Reform (Scotland) Act 2003; 

· Use Part 5 of the Land Reform (Scotland) Act 2016;

· Applying to the Scottish Land Fund for funding; 
· Undertake an Asset Transfer Request. Please note that it is for the Relevant Authority to check and approve your company constitution, prior to using Asset Transfer legislation.  

The model is not intended as a substitute for legal advice. It is intended to make the legal process simpler for all concerned and more cost effective. You may still wish to obtain independent legal advice.

If the sole intention, initially, is simply registering an interest in land under Part 2 of the Land Reform (Scotland) Act, this alone is unlikely to be regarded by OSCR as sufficient activity to provide public benefit and the organisation would therefore be unlikely to pass the Charity Test. Therefore it is not likely to be appropriate for any such organisation to apply for charitable status at the outset, as you can always apply to become a SCIO at a later time more suitable to meet the needs of the organisation.
You should carefully read the model and all accompanying notes (both here and in the right-hand column within the model). 

The model is a template and you can adjust the template where necessary to suit your own needs. However, the purposes must be exclusively charitable. See section 2 about purposes. 
Please remember that deletion of any clauses may require consequential renumbering, both of subsequent clauses and of textual references to clause numbers within clauses.

Information contained within this document is correct as of August 2021.                
Within this SCIO model constitution:

· Phrases which are highlighted in yellow will require to be completed by the 
SCIO.

· The third column guidance should be deleted once the model is 
completed.
· Purple phrases in the third column are highlighting provisions which 
must be included in the constitution as required by the Charities and 
Trustee Investment (Scotland) Act 2005 and the Scottish Charitable 
Incorporated Organisation red phrases in the third column are optional.

· Bold Black phrases in the third column are highlighting requirements of the 
community right to buy legislation.
· Standard black italic phrases in the third column are useful guidance 
notes for you.

2.
Points to consider before using the Model
Before starting, we recommend you read the Scottish Government Guidance on the relevant Right To Buy that you are looking to use. This can be found on the Scottish Government webpages, details of which are found in section 5.
The Charities and Trustee Investment (Scotland) Act 2005 requires that charities must provide or intend to provide public benefit in line with their charitable purposes. It is likely that an organisation 
which has no other proposed or planned activities and is set up solely to register an interest in land will not be carrying out sufficient activity to provide public benefit (although it may be able to demonstrate this once it is given an opportunity to proceed with a purchase of registered land).

The main points to consider and which require input for the development of your constitution are:

If there is an urgent need to submit a Part 2 CRtB application, and you are not already a registered SCIO, then you may wish to consider becoming a Company Limited by Guarantee (CLBG) first. This is because a SCIO only comes into existence at the point in time that OSCR enters it in the Scottish Charity Register. It could potentially take OSCR longer to award charitable status and incorporate the SCIO than it would for you to set up a CLBG instead and for Scottish Ministers to confirm your company’s constitution is compliant with the relevant Land Reform (Scotland) Acts. The company could subsequently apply for charitable status and, if it wishes, apply to OSCR to convert from a CLBG to a SCIO at a later date.
If you wish to be a SCIO and there is no rush to submit a CRtB application, then you should submit your constitution and application form for Incorporation as a SCIO to OSCR in order to allow them to approve and enter your SCIO into the Scottish Charity Register. Scottish Ministers can look over draft SCIO constitutions, however, a compliance letter from Scottish Ministers cannot be issued until the constitution has been approved by OSCR.
Part 3A and Part 5 CRtB applications relate to a compulsory purchase.  The SCIO should be registered with OSCR and have received written confirmation from Scottish Ministers that the main purpose of the body is consistent with furthering the achievement of sustainable development before undertaking any of the pre-application steps that relate to these Rights to Buy. 

The name of your SCIO (your organisation) (front page, clause 1, schedule 2).  Consideration of your name should be carefully taken. The name could be based on the community’s geographical, historic or generic name. Care must be taken to ensure that your chosen SCIO name would not be objectionable under Section 10 of the 2005 Act. You may wish to visit the OSCR website for more information on naming your SCIO. 
The geographical definition of your community (Clause 4).  For the purpose of the Land Reform (Scotland) Acts 2003 and 2016, a community must be defined by reference to a postcode unit or postcode units, or by other types of area or by both units and types of area. The following are examples of how a community could be defined. 

· A postcode unit or postcode units – for example “PH16 5BU”


and/or an area prescribed:
· An electoral ward – for example Broxburn, Uphall and Winchburgh

· A Community Council Area – for example Old Aberdeen

· A postcode area – for example “PH”

· A postcode district – for example “PH16” 

· A postcode sector – for example “PH16 5” 

· An island – for example “the island of Fetlar”
· A settlement –  for example, “settlement of Stornoway”

· A locality – for example, “locality of Prestwick”
You may wish to visit the CRtB webpages (see section 5) where you can access our mapping tool and guidance. If you require further clarification regarding the prescribed areas please contact the Community Land Team – crtb@gov.scot
The Purposes accurately reflect what your organisation intends to do. (Clause 5
Below is a list of the Charitable Purposes contained in Section 7 of the Charities and Trustee Investment (Scotland) Act 2005 and entering any of these purposes in your constitution will mean that the purposes, as worded, are charitable. 

However, you should only include those purposes (in your constitution) which are applicable to the aims of your SCIO and you must be able to demonstrate that the organisation intends to carry out activities in furtherance of each of the purposes selected. You should not enter any purposes which are not applicable on your constitution. The wording of your purposes do not have to be identical to the purposes in the 2005 Act, but where the wording does deviate from the purposes in the 2005 Act, it will be up to OSCR to determine whether the revised wording is acceptable. As well as ensuring your organisation’s purposes are charitable, OSCR will also have to determine that your organisation meets the other aspects of the Charity Test before it will enter the SCIO in the Scottish Charity Register.

Once charitable status is awarded, you will be able to remove, amend or add new purposes, provided you first apply for (and are given) OSCR’s consent to do so. If in doubt advice should be obtained either from your solicitor or from OSCR.

	5.1
	The prevention or relief of poverty,
	

	5.2
	The advancement of education,
	

	5.3
	The advancement of religion,
	

	5.4
	The advancement of health,
	Includes the prevention or relief of sickness, disease or human suffering – As noted at section 7(3)(a) of the Charities and Trustee Investment (Scotland) Act 2005.

	5.5
	The saving of lives,
	

	5.6
	The advancement of citizenship or community development,
	Includes: 

(i) rural or urban regeneration, and

(ii) the promotion of civic responsibility, volunteering, the voluntary sector or the effectiveness or efficiency of charities - As noted at section 7(3)(b) of the Charities and Trustee Investment (Scotland) Act 2005.

	5.7
	The advancement of the arts, heritage, culture or science
	

	5.8
	The advancement of public participation in sport,
	“sport” means sport which involves physical skill and exertion - As noted at section 7(3)(c) of the Charities and Trustee Investment (Scotland) Act 2005.

	5.9
	The provision of recreational facilities, or the organisation of recreational activities, with the object of improving the conditions of life for the persons for whom the facilities or activities are primarily intended,
	only applies in relation to recreational facilities or activities which

are—

(i) primarily intended for persons who have need of them by reason of their age, ill-health, disability, financial hardship or other disadvantage, or

(ii) available to members of the public at large or to male or female members of the public at large - As noted at section 7(3)(d) of the Charities and Trustee Investment (Scotland) Act 2005.

	5.10
	The advancement of human rights, conflict resolution or reconciliation,
	

	5.11
	The promotion of religious or racial harmony,
	

	5.12
	The promotion of equality and diversity,
	

	5.13
	The advancement of environmental protection or improvement,
	

	5.14
	The relief of those in need by reason of age, ill-health, disability, financial hardship or other disadvantage,
	Includes relief given by the provision of accommodation or care - As noted at section 7(3)(e) of the Charities and Trustee Investment (Scotland) Act 2005.

	5.15
	The advancement of animal welfare,
	

	5.16
	Any other purpose that may reasonably be regarded as analogous to any of the preceding purposes.
	This purpose recognizes that economic circumstances and social needs are constantly changing and that charitable purposes may evolve in future as charities find new ways of meeting those needs and providing public benefit. It gives OSCR flexibility to recognize purposes that resemble an existing charitable purpose but which are novel or different in some way.

This is not a freestanding purpose on its own, nor is it a catch all to allow charities to pursue any other purpose that they may feel is relevant. It is for OSCR to decide if a particular purpose is analogous to one of the other 15 charitable purposes set out in the 2005 Act.


Providing your main purpose is consistent with furthering the achievement of sustainable development, your constitution should meet the requirements of the Land Reform (Scotland) Acts 2003 and 2016.
The structure of the SCIO (Clause 7 to 10) – You should give consideration to the make-up of the SCIO.  

· In order to be Land Reform Act compliant the minimum number of members is 10 (in order to apply for an Asset Transfer Request, the minimum number must be 20)
· If you wish to set your minimum number of members higher you are able to do so. This will not make your SCIO non-compliant with the legislation.

· In order to be compliant with The 2005 Act, the minimum number of members is 2
Membership (Clauses 7 to 10). 
A requirement in CRtB legislation is that “at least three quarters of the members of the company (SCIO) are members of the community” and that “the members of the company (SCIO) who consist of members of the community have control of the company”. This contributes to the requirement of community control both for membership and Charity Trustee (Board level).

In the model, only members of the community as stated in clause 10.1 of the constitution are eligible to become what we refer to in the model as “Ordinary Members”. Only Ordinary Members have the ability to vote at meetings, stand as Trustees, submit special resolutions, be Chairperson, be in a majority for General Meetings, and be a majority of the Trustees (which we call Elected Charity Trustees) on the board and at board meetings.
The model allows for the following members: 

· Associate Members - those people and organisations who don’t meet the Ordinary Membership criteria but might support the purposes or have skills needed by the SCIO; and
· Junior Members – those between the ages of 12 and 15. 

In the model, both Associate and Junior members have the right to attend general meetings but have no vote and are not eligible for election to the board.  It is important to note the balance of Associated and Junior Members to Ordinary Members i.e. at least 75% of the SCIO membership MUST BE made up of members residing within the community, who are eligible to vote in a local government election (Ordinary Members). This will ensure compliance with the three quarters requirement and contribute towards the requirement that the community are always in control of the SCIO.

It is possible to extend voting rights to Associate and/or Junior Members. If you wish to do this, additional safeguards would need to be included to ensure that it is Ordinary Members resident in the community, and eligible to vote in a local government election aged 16 and over who are always in the majority at meetings and retain control of the SCIO. You should therefore seek legal advice if you wish to extend voting rights in this way.

The maximum number of Charity Trustees (Clause 43) – All SCIO’s are run by a board (with those serving on the board known as Charity Trustees). Consideration needs to be given to the maximum number of Charity Trustees you wish the SCIO to have.  The minimum number can’t be less than 3 Charity Trustees.

The number of Charity Trustees to be Elected or Appointed or Co-Opted (Clause 44). Once you have identified the number of Charity Trustees, further consideration should be given to the individual breakdown of these Charity Trustees.  The model allows for:
· Elected Charity Trustees – Those who are elected from the Ordinary Membership;

· Appointed Charity Trustees – It is sometimes the case that a local Councillor, or a representative of the Community Council or other appropriate outside body, should have a close tie with the SCIO by having Board representation.
· Co-opted Charity Trustees – An individual person can be co-opted onto the Board in order to ensure the required skills are available to the board. This individual does not need to come from Ordinary Membership.

You should therefore give consideration to the total number of each type of Charity Trustee you opt to have. You will need to ensure that Elected Charity Trustees are in the majority (i.e. the total number of Appointed and/or Co-Opted Charity Trustees combined CAN’T outnumber the total number of Elected Charity Trustees). 
Quorums (Clause 32 & 64) – You will need to give consideration to the quorum required for board and general meetings, ensuring that, if other types of members have a vote, Ordinary Members are in the majority. This helps to meet the community control criteria in the Land Reform (Scotland) Acts 2003 and 2016. 

Proxy Voting (Clause 36) - The model has optional provisions that allow for Ordinary Members to be able to use Proxy voting for General Meetings. You should carefully consider whether to include this option as it will allow any Ordinary Members the ability to vote at meetings even if they are unable to attend. Each Ordinary Member is entitled to nominate one person as a proxy for them. A proxy template form can be found at Schedule 1, at the end of the model.
Internal documents and procedures - There are a number of clauses (for example, Clauses 11, 20, 26, 30, 78, 95) which will involve the SCIO creating their own internal documents and procedures. You should give consideration to developing such documents and procedures. You will also need to give consideration to how any surplus funds or assets will be applied at any given time to help benefit the community.

Future Responsibility - It will be the Charity Trustees responsibility to ensure the SCIO is run in accordance with the requirements of the constitution and relevant legislation.  More details on the requirements SCIO’s need to adhere to can be found on OSCR’s website, details of which can be found at section 5.
3.
What to do once the Model has been drafted, and applying 
to OSCR for SCIO status
Deciding on your SCIO office - If you are a new SCIO you need to decide where the Registered Office is to be (usually the address of the place from which your SCIO intends to operate).  The address must be (and remain) in Scotland.

Becoming a SCIO you must:
· 
Meet the charity test as set out at Sections 7 and 8 in “the 2005 Act”;

· 
Have a constitution which contains the required elements as set out in 
Section 50(3) of “the 2005 Act” and the Scottish Charitable Incorporated 
Organisation Regulations 2011 (‘the General Regulations’); 

· 
Have a principal office in Scotland; and 

· 
Have at least two members. The SCIO’s first members are the two or more 
individuals who apply for the incorporation of the SCIO. Please note 
that the requirement of the Land Reform (Scotland) Acts is for a 
minimum of 10 members and Community Asset Transfer 20.
More information on applying on becoming a SCIO can be found on OSCR’s website, details of which are contained in section 5.

Acceptance – If OSCR determine that your SCIO meets the charity test and the requirements for a SCIO, they will a) incorporate the SCIO; b) send you a Charity Registration Letter, together with a charity number; c) send you details of how to obtain tax relief from HM Revenue & Customs, and d) enter the SCIO on the Scottish Charity Register. The SCIO does not exist until OSCR enters it in the Scottish Charity Register and you can’t therefore apply under the Rights to Buy, until you have your Charity Registration Letter. 

For new SCIO’s who wish to be Act compliant. You should submit your “draft version” constitution to OSCR (contact details are provided at section 5). They will review the constitution for compliance with “the 2005 Act”. If any amendments are needed they will notify you of the required changes, and once the changes are made, you should submit the “final version” of the constitution to them. OSCR should then be able to (subject to checks) enter your SCIO into the Scottish Charity Register. Details on how to apply to incorporate a new SCIO can be found on OSCR’s website, details of which are noted at section 5.
Once your SCIO is approved and entered in Scottish Charity Register, you should forward the constitution to the Scottish Government’s Community Land Team (Contact details are provided at section 5).  They will then check it for compliance with the Land Reform (Scotland) Acts 2003 and 2016.  If they are then satisfied that the proposed SCIO meets the requirements, they will arrange for a Sustainable Development letter to be issued.  

Once you receive your Registration letter from OSCR & Sustainable Development letter from Scottish Ministers (New SCIO’s Only) – Only once you receive the Sustainable Development letter from Scottish Ministers and your SCIO has been entered on the Scottish Charity Register, your registered SCIO can submit an application under the Rights to Buy.  
Once you receive your Confirmation letter from Scottish Ministers (Existing SCIO’s Only) – If your SCIO is already registered as a charity and you have been required to make amendments to its constitution to meet the Land Reform (Scotland) Acts, you must either seek OSCR’s consent (if making changes to the purposes) or notify OSCR of the amendments for any other changes. Please also see the section on ‘Amending your Constitution’ (section 4).

More information on becoming a SCIO, how to apply, what happens once your SCIO is registered and any conditions on your SCIO thereafter can be found on OSCR’s website, details of which can be found at Section 5.

4.
Amending your Governing Documents

Under the Land Reform (Scotland) Acts your SCIO is restricted from making any amendments to your constitution where Scottish Ministers are making a decision on whether to approve or decline an application. 

Equally, while your SCIO has an interest or remains the landowner, as a result of purchasing land through the Land Reform (Scotland) Acts, you need to notify Scottish Ministers of any amendments you make to your constitution. 

It is recommended that you alert Scottish Ministers to any proposed amendments in advance of officially making the amendments, in order that Scottish Ministers can confirm that the constitution would still remain compliant with the requirements of the Land Reform (Scotland) Acts.

If your SCIO has taken any of the following actions (in order to receive a compliance letter from Scottish Ministers) (or if in future) you MUST NOTIFY OSCR of these actions within three months of the action having taken place: 
· any change to your SCIO’s principal office (or the name, or address of the 


charity trustee specified in the Scottish Charity Register if there is no 


office);

· any change in other details set out in your SCIO’s  Register 
entry;

· any change to your SCIO’s constitution (other than those relating to your 


charity's purposes); and

· any action taken to amalgamate, or wind up, or dissolve your SCIO, or if 


there is an application to court to do so.

If your SCIO intends to take any of the following actions, the Charity Trustees must apply and seek prior consent from OSCR at least 42 days 
before the proposed date of change: 

· changing the name of the SCIO;

· amending the objects or purposes of the SCIO;

· amalgamating the SCIO with another body.
If your SCIO wishes to wind up, it must apply to OSCR for consent to do so. The process for winding up a SCIO depends on whether the SCIO is solvent or insolvent. Application forms and further information can be found on OSCR’s website, details of which can be found in Section 5.  

If, as a Charity Trustee, you take action without consent from OSCR where it is required or fail to tell OSCR of changes made, you will be in breach of Section 66 of the 2005 Act. Any breach will be treated as misconduct and action may be taken.

You will be required to notify OSCR of a number of different types of changes to circumstances affecting your SCIO. Further information can be found on OSCR’s website, further details of which are found in section 5 of this guidance.

If you make any changes to your constitution please remember to follow the clauses in the constitution that outline how to make amendments.

· The Scottish Governments Community Land Team can provide assistance in relation to the requirements of the various Rights to Buy within the Land Reform (Scotland) Act 2003 and 2016.
· OSCR can help in ensuring your constitution meets the requirements of being charitable.
· Equally you may wish to consult with your own solicitor to help ensure compliance with the community right to buy legislation and being charitable.
5.
Useful Contacts
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DIRECTORATE FOR AGRICULTURE AND RURAL ECONOMY 

Community Land Team, Q Spur 

Saughton House

Broomhouse Drive

Edinburgh 

EH11 3XD

Tel: 
0300 244 9822

Email:
crtb@gov.scot

Web:
www.gov.scot
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Highlands and Islands Enterprise
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An Lòchran
10 Inverness Campus

Inverness

IV2 5NA

Tel: 
01463 245 245

Email:
enquiries@hient.co.uk
Web:
https://www.hie.co.uk/
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(also contact for Community Ownership Support Scotland)

1B Washington Lane
Edinburgh, 

EH11 2HA
Tel:     0131 220 2456
Email: info@dtascot.org.uk

Web:   https://dtascot.org.uk/
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Office of the Scottish Charity Regulator



 
2nd Floor, 

Quadrant House, 

9 Riverside Drive, 

Dundee, 

DD1 4NY


Tel:      01382 220446

Email:  info@oscr.org.uk

Web:    https://www.oscr.org.uk/
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· The Land Reform (Scotland) Act 2003 (and supporting regulations)
https://www.legislation.gov.uk/asp/2003/2/contents
· The Land Reform (Scotland) Act 2016 (and supporting regulations)

https://www.legislation.gov.uk/asp/2016/18/contents
· The Charities and Trustee Investment (Scotland) Act 2005 (and supporting regulations)
https://www.legislation.gov.uk/asp/2005/10/contents
· Plus all other relevant regulations




